art ico lo

Bozza SB 19 (2014 1) Corretta:Layout 1 13/05/2014 08:36 Pagina 24

On Human Rights and Freedom
in Bioethics: A Philosophical
Inquiry in Light of Buddism1
Ellen Zhang
I. Introduction

D

StudiaBioethica-vol.7(2014)n.1,pp.24-32

Associate
Professorof
Religionand
Philosophy
Department,
ResearchFellow,
CentreforApplied
Ethics,Hong
KongBaptist
University,
HongKong

24

ue to the United Nations’ Universal Declaration of Human Rights
(1948) as well as its subsequent
human rights conventions “the rights of
every individual” regardless of race, color,
sex, nationality, religion, social position, etc.
have been affirmed as a legally binding agreement. The Universal Declaration on Bioethics and
Human Rights (2005) follows the same direction. For instance, in Article 3:1, it is said,
“Human dignity, human rights and fundamental freedoms are to be fully respected.”
In Article 3:2, it is said, “The interests and
welfare of the individual should have priority
over the sole interest of science or society.”
Here, we have three key words: dignity, rights,
and freedoms, all of which points to a fundamental idea that each individual as a free
agent or a self-determined person should be
protected via recognition of his/her dignity
and rights. In other words, the respect of
human dignity and the protection of human
rights define the minimum of what is necessary in order to safeguard the freedom of individual agency and freedom of
self-determination. If we say that in politics,
the concept of human rights sets limits to
more powerful collectives and institutions
such as state, society, and religion, the idea of
human rights in bioethics sets limits to scientific research and experimentation, as well as
various technological developments in medicine (such as the use of genetic technology).
The tricky part, however, is what constitutes
“rights” or “human rights” since both ethicists and legalists use the same term yet very

often with different connotations. Can the
concept of rights competently deal with the
complexity of bioethical issues we are facing
today? How can rights approach manage a
non-natural right such as a right generated by
a promise or legal agreement such as a medical insurance plan? How can rights approach
manage an extended content of a right such
as a right to healthcare when the definition
of a duty bearer is not clear? Should human
rights the new lingua franca of bioethics for
public health and human well-being? Do
human responsibilities and human rights supersede each other or complement each
other? Would too much emphasis on rights
compromise what is perceived as “good”?
In Human Rights as Politics and Idolatry, Michael
Ignatieff speaks of human rights as a means
not only to protect individuals but also to affirm what he calls “moral individualism” that
is “the core of the Universal Declaration.” Since
“individuals” here refer to all individuals regardless of his/her race, color, sex, religion,
birth, etc. these human rights (such as the
right not to be harmed) are valid for everyone
equally and universally. The Universal Declaration on Bioethics and Human Rights intends to
use the general concept of human rights “to
underline the importance of biodiversity and
its conservation as a common concern of humankind.” (Article 2:h). Since the intention
here is to use a general principle to cover potential diversities in bioethical controversies
across nations and cultures, this principle
must be easily accepted and applicable. The
question under the debate is how one can justify the claim to universal validity of human
dignity and rights indicated in the Universal
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Declaration (as a global ethics) in a post-modern age where a consensus on anything transcendent and universal seems difficult if not
impossible across different cultures, religions,
and ideologies. in the presentation, i shall use
Buddhism as an example to explicate what
kind of human rights Buddhism would accept and what kind of human rights Buddhism may find problematic.

damien Keown, one of the leading scholars
of Buddhist studies, contends that for Buddhists “human beings live in relationship with
one another is not a moral argument about
how they ought to behave” since classical
Buddhism is largely devoid of a philosophy
of human rights. Although Buddhism is an
intellectually dynamic tradition, it is “lightweight” in moral and political philosophy in
a modern sense4. nevertheless, Keown also
II. Human Dignity and Human Rights
asserts that there are some elements in Buddhist tradition that can be approached from
Human dignity and human rights are usually the vantage point of human rights. For exmentioned side by side. the concept of ample, the right to life can be understood
human dignity seems less controversial at the from the Buddhist precept not to kill, and
first glance. How can any culture and religion that the right to private property can be seen
deny human dignity? in the Western tradition, from the precept not to steal. in addition,
the ontological basis of human dignity in the Keown observes that the Buddhist concept
sense that each person
of duties and virtues
The
Buddhist
idea
that
all
is “unique and unreof a king (dharma)
peatable” is argued eialso anticipates the
sentient beings possess
ther philosophically or
modern notion of
Buddha-nature
provides
a
basis
2
theologically . the idea
human rights in its
“embryonic form” in
of human dignity also
for the respect of the
comes from the idea
individual’s inherent dignity that duties imply certain rights.
of “natural right”
every individual has in virtue of being human. it seems to me that certain elements in BudBuddhism would accept the modern notion dhism are synchronistic with what is called
of “dignity” as a general principle, since the “negative rights” in its broader sense (i.e., the
Buddhist idea (māhayāna in particular) that all right that does not entail obligations on one
sentient beings possess Buddha-nature pro- self or others). negative rights are inviolable.
vides a basis for the respect of the individual’s Wesley Hohfeld (1879–1918), the American
inherent dignity. But at the same time, Bud- legal theorist calls this kind of rights as “privdhism may see both human dignity and ileges” or “liberty rights.” According to Hohuman rights having an “anthropocentric im- hfeld, A has a privilege to φ if and only if A
plication” (i.e., humans vs. non-humans) that has no duty not to φ5. For instance, a person’s
might be problematic in some cases. As Perry right to life and property exists independently
Schmidt-leukel observes that “in Buddhism of someone’s actions. concerning bio-medhuman beings do not occupy an absolutely ical ethics, it has been widely accepted as a
privileged position but are seen against the general moral principle requiring that doctors
doctrine of rebirth as being continuous with perform or refrain from performing particuall ‘sentient beings,’ that is, with all forms of lar actions which will harm the patient. in his
existence in which rebirth can take place”3. article “Human Rights and compassion: tothis explains why Buddhist scholars tend to wards a unified moral Framework,” Budsupplement the concept of “animal rights” dhist philosopher Jay l. garfield makes an
whenever they speak of human rights. How- argument that “rights” are asserted when
ever, a non-anthropocentric position may they are violated or threatened, and thus they
compromise the absolute rights of human be- are fundamentally protective and negative in
ings. For example, should we use animals for character6. From a perspective from protecting human life and freedom, Buddhism
medical experimentations?
25
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would have no problem accepting the con- saying that while it is true that from every
cept of human rights. in other words, human right a corresponding duty can be deduced,
rights are necessary because they reflect cer- the converse does not hold, that is, one cantain moral standards of how humans should not deduce from every duty the claim to a
be treated.
corresponding right. i am quite intrigued by
When Keown talks about the Buddhist con- ihara’s argument when he claims that it is imcept of dharma, he attempts to say is that portant to draw a line between cooperative
rights and duties are mutually interdependent. activities and the kind of moral property
From a legal (as well as moral) perspective, a which constitutes a right. the human right
duty-based or duty-dependent right is some- debate, he argues, would be better served if
times called “positive right” or “claim right.” it could be shown that “rights talk” in BudA claim right is a right which entails respon- dhism is a “skillful means” (upaya) towards
sibilities, duties, or obligations on another the elimination of suffering rather than
person as a duty bearer for the right-holder. something that is fixed and essential as unthat is to say, A has a claim that B φ if and alienable rights, or functions as a universally
only if B has a duty to A to φ. in political and shared framework for addressing all social
moral philosophy, a distinction between neg- problems, including bioethical problems.
ative and positive
Here, we run into a
rights is often emlong-standing debate
Buddhism,
like
most
other
ployed by some norbetween rights and duAsian traditions, tends to
mative theorists, espeties/responsibilities.
cially those with a libBuddhism, like most
focus on duties rather
7
ertarian bent . the
other Asian traditions,
than rights
right-holder of a negtends to focus on duative right focuses on
ties rather than rights.
permission and non-interference whereas the duty is connected to the idea of compassion.
right-holder of a positive right is entitled to in other words, rather than speaking of the
provision of some good or service: a right rights of the right-holder, Buddhism prefers
against assault and harm is a classic example to talk about the duty-giver whose “good” acof a negative right, and a right to welfare as- tion is not merely a result of a legal and comsistance or medi-aid system is viewed as a pulsory requirement but a “voluntary”
positive right. the language of rights, partic- (“volitional” in a Buddhist term) action. the
ularly the language of claim rights, suggests word “compassion” (karunā) in Buddhism is
a person’s “entitlement” that needs to be usually understood as active sympathy or a
treated justly which, in turn, implies a corre- willingness to bear the pain and sorrow of
sponsive obligation by someone else in order others. in māhayāna, compassion is one of
to make that entitlement actualized. Along the two qualities, along with enlightened wisthis line of thinking, the un’s declaration dom (prajña), to be cultivated on the bodembraces both negative and positive rights.
hisattva (i.e., Buddha-in-making) path. the
i think Keown is correct to say that in Bud- chinese Buddhism translates the Sanskrit
dhist tradition duty and right are mutually de- word karunā as bei which means “sympathy”,
pendent. this argument is also in consistence “empathy”, or “pity”. this word is also conwith the Buddhist notion of interconnected- nected to another word, “loving kindness”
ness of everything both ontologically and (Pali, mettā; chinese, ci), being rendered in
ethically. However, if we examine what con- English as compassion as well. the ethics of
stitutes rights closely, we will see that even compassion indicates that everyone in the
though some rights presume duties and obli- world is interrelated. unlike confucianism
gations, it does not mean all duties and obli- where the notion of loving kindness (ren) is
gations can be translated into rights. For this characterized by familial distinctions (i.e., a
point, craig ihara has made a good argument, graded love), compassion in Buddhism ap26
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peals to a shared human experience, particularly the experience of human vulnerability.
Since Buddhism speaks of a shared human
experience, the issue that may bother Buddhism regarding the language of rights is the
notion of individualism, or to be more exactly, an atomic notion of individualism (in
charles taylor’s term) embedded in the very
idea of human rights. Although people talk
about collective rights, that is, the rights of a
particular group or community (such as children’s rights, women’s rights and gay rights),
the idea of human rights, whether positive or
negative, is based on free-standing individuals
and individual autonomy. When speaking of
rights against the Buddhist doctrine of compassion, garfield makes an important distinction between liberalism in which the spirit of
human rights is framed vis-à-vis compassion
as the guiding spirit of Buddhism. central to
liberalism, garfield states, is “the protection
of the private,” and central to that protection
is “the protection of individuals from obligations to undertake any particular attitudes or
visions of the good life.” Quite obviously,
garfield interprets “negative rights” in a
more “negative” manner by suggesting that
right is a means to avoid obligations one has
for others. He then states that “to begin from
compassion is to begin by taking the good of
others as one’s own motive for action.”
garfield’s critique of the individual-oriented
approach to rights supports his argument for
fellowship implied in the Buddhist ethics of
compassion. For garfield and many other
Buddhist scholars, compassion or obligation
to other fellow men/women should be the
primary moral language, while the concept of
rights functions as a protective mechanism to
safeguard human life and freedom8. it seems
to me that garfield’s argument for compassion is quite similar to that made by communitarians in the West such as Alasdair
macintyre, charles taylor, and michael J.
Sandel. For them, the drawback of rights-talk
is not only its overemphasis on preferences
and choices of someone who is “antecedently individuated”, but also its potential
undermining of one of the fundamental issues in moral philosophy, that is, “what is

right” (a pun here) has replaced “what is
good” that provides foundation for the good
society and the flourishing of human beings9.
Buddhism has similar arguments. For Buddhism, the language of rights indicates the
primacy of self embedded in individualism.
ihara, for instance, contends that “…invoking rights has the inevitable effect of emphasizing individuals and their status, thereby
strengthening the illusion of self. While Buddhism has a holistic view of life, the rights
perspective is essentially atomistic.” to respond to this problem, an online symposium
in 1995 entitled “Buddhism and Human
Rights” sponsored by the Journal of Buddhist
Ethics issued “declaration of interdependence” as a supplement to un’s “universal
declaration of Human Rights,” in which one
reads, those who have the good fortune to
have a “rare and precious human rebirth,”
with all its potential for awareness, sensitivity,
and freedom, have a duty to not abuse the
rights of others to partake of the possibilities
of moral and spiritual flourishing offered by
human existence. Such flourishing is only
possible when certain conditions relating to
physical existence and social freedom are
maintained. Human beings, furthermore,
have an obligation to treat other forms of life
with the respect commensurate to their natures10.
the citation shows two distinctive moral
frameworks of Buddhism: (1) it puts rights
into the assumption of interconnectedness,
and (2) it adds the rights of other life forms,
that is, non-human forms into the category
of rights. the former stipulates an intrinsic
relation between rights and duties, and the
latter focuses on an eco-centric position
maintained by Buddhism.
From the Buddhist doctrine of (inter)dependent-origination, duty for oneself and duty
for others are not necessarily contradictory
each other, as the Buddhist scripture puts it,
“Protecting oneself, one protects others;
protecting others, one protects oneself.” the
point here however, is not to say that there
is absolutely no conflict (or moral dilemma)
between protecting oneself and protecting
others; instead it attempts to emphasize so27
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cial responsibilities albeit the value of indi- istence of all sorts of violation of human
vidualism.
dignity, rights, and freedom in the world, inFrom another perspective, i do not think the cluding in various healthcare systems. take
doctrine of (inter)dependent-origination can the healthcare situation in china, for examdiscount the importance of the idea of indi- ple, it is a common practice for hospitals to
vidual rights; instead, it can be used to artic- forge an informed consent in order to get the
ulate the importance of respecting each blood sample from a patient or a particular
individuals, particularly the idea of “negative ethnic group in the name of life science and
golden rule,” i.e., not imposing on others social good. most doctors i have talked with
what you yourself do not like. in the confu- on the issue would defend this kind of praccian teaching we have a well-known saying tice, believing that they did so out of social
that “one should not treat others in ways responsibility. thus in china we need to fight
that one would not like to be treated” for more individual rights, while in a place
(Analects 5, 11). the
like the uS where unPersonal wisdom,
same idea can be
restrained greed and
found in Buddhism as
self-interest have pushinstead of personal rights,
well: “For a state that
ed individualism too
is
the
main
theme
of
Buddhist
is not pleasant or defar, we need to talk
lightful to me must be
more about care, comdiscourse on freedom
so to him also; and a
passion, interconnectstate that is not pleasing or delightful to me, edness, and the common good.
how could i inflict that upon another?”11. i
do not think that liberals in the West would II. Human Freedom
have problem with the statement here. Peter
Harvey, for instance, defends that Buddhists How do we interpret the notions of freedom
would accept the basic idea of rights al- of individual agency and freedom of self-dethough the radical idea of self is at odd with termination implied in the un’s declaration?
the Buddhist concept of no-self. in his book According to liberalism, the good society is
An Introduction to Buddhist Ethics, Harvey ad- viewed as “a collection of self-interested inmits the fact that “Buddhists are sometimes dividuals, free to choose their own life projunhappy using the language of ‘rights’ as they ects, bound together by agreement to respect
may associate it with people ‘demanding their the rights of others in the pursuit of these
rights in an aggressive, self-centered way, and projects”12. As such, freedom to choose is
may question whether talk of ‘inalienable based on recognition of each individual’s self
rights’ implies some unchanging, essential interest, and society is built on mutual conSelf that ‘has’ these, which is out of accord sensus.
with Buddhism’ teaching on the nature of to follow this line of thinking, the notions
selfhood”. Yet this does not lead to the con- of individual agency and the freedom of selfclusion that Buddhism would reject the con- determination in bioethics are usually linked
cept of human rights, particularly the rights with the principle of autonomy, informed
“of other people” categorically. What Harvey consent, right to choose, etc. the word “auattempts to say is that the critique of atomic tonomy” comes from the greek autos-nomos
individualism should not deny other moral meaning “self-rule” or “self-determination”.
the Universal Declaration on Bioethics and Human
implications suggested by human rights.
Probably, most people would agree that in a Rights clearly articulates the freedom of indiwell-functioning community or society, indi- vidual agency in terms of self-determination.
vidual rights and social responsibilities are today self-determination becomes a central
well attended to rather than one negating the principle in medical arena, which has been
other. But very often the concept of human gradually moving away from a paternalistic
rights is emphasized more because of the ex- approach towards a more individualistic,
28
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client-centered approach where the patient
(as an independent entity) plays a more active
role in his/her own health and well-being.
of course, such modern concept of freedom
may not exist in Buddhism. nevertheless, the
idea of choice and consent in medicine can
be found in Buddhist tradition. For example,
according to early Buddhist monastic codes,
if the patient lacks knowledge concerning
what is occurring, whether due to extreme
physical pain or mental disruption, he or she
will considered morally culpable for making
medical decisions. that is to say, the intention
of the patient is given a serious consideration
in the decision-making process13. As for
truth-telling vis-à-vis confidentiality in medical practice, the Buddhist notion of “right
speech” requires wisdom on the part of a
physician to know what kind of medical information should be disclosed to the patient
and his/her family members. Freedom of
self-determination is equally important for
Buddhism in the contemporary situations like
euthanasia and organ transplantation.
that being said, we should not expect a radical notion of freedom in Buddhism. despite
that most Buddhist scholars and Buddhist
followers claim that Buddhism is a religion
of freedom, we know they are talking about
different kind of freedom, a freedom best labeled as “spiritual freedom” rather than freedom of choice in a socio-political sense.
Freedom in Buddhism as such focuses more
on the possibility of existential transformation of one’s mind so that one is capable of
being engaged with one’s living ambience in
a spontaneous way so as to de-limit boarders,
boundaries, and limitations of all kinds. Personal wisdom, instead of personal rights, is
the main theme of Buddhist discourse on
freedom.
What is freedom for Buddhism? From what
does it what to be free and to what (i.e., freedom-from-cum-freedom-to)? in Buddhism
freedom is associated with its attempt to be
free or liberated from dis-ease (dukkha) derived from the emotive attachment that leads
to an individual’s existential anxiety in coping
with impermanence and changes. Attachment sometimes refers to alāya, referring to

a particular form of consciousness that
“tends to get solidified into concepts of incorruptible and ultimately real objects every
time it occurs.” this tendency is also applied
to occasions of sense experience14. Alāya
consciousness functions in two ways: (1) internally it appears as the constituents of a
self, and (2) externally it becomes the consciousness of the object as “the other.” Vasubandhu, the Buddhist philosopher of the
School of consciousness-only or Yogācāra
(weishi) speaks of freedom attained by an arhat
(aluohan) in terms of dissipation of alāya, i.e.,
the mental and emotional attachment. According to Vasubandhu, all ideas have mind
(mano) as a pre-condition, and the mind as a
special faculty is different from other faculties
(eye, ear, nose, tongue, and body) in that it
tends to substantiate and conceptualize
things/objects it has experienced, which
eventually leads to attachment, not only to a
metaphysical object but also to a metaphysical self. non-attachment, in this sense, means
a freedom from a metaphysical object, that is,
the essence, and more importantly, from a
metaphysical self that perceives mind as independent and incorruptible. As one can tell,
the Buddhist notion of human freedom is
not grounded “free choice” per se; it is a kind
of “spiritual freedom” even though the notion of karma does suggest an idea of
“choice.”
concerning the issue of freedom, one of the
major critiques of Buddhism is the notion of
karma that is viewed as a form of “determinism” that denies a freedom of choice. For
Buddhists, however, karma refers “action and
reaction” which includes body, mind and
speech. these three kinds of action - physical, mental, and verbal - come from the original “volitional action”, that is, the mind.
Buddhists use the term karma specifically referring to volition, that is, the intention or
motivation behind a mental action. this intention can also be understood the “act of
will,” as one reads,
- our actions have consequences
- we choose our actions due to motivation/volition (cetana)15
- the character of the motivation determines
29
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- the character of the results or consequences
- we are responsible for our actions and their
consequences
- our choices subjectively determine our
world.
Volition or the act of will is emphasized here
because, according to Buddhism, it is the motivation behind the action that determines the
karmic consequences. Volition, in turn, is
shaped by acts of attention, which ask questions about perceptions and create views
from those questions. Keown rightly points
out that individuals have free will and their
destiny is “the function of their choice”
known as karma16. Because one can attend to
the results of one’s intentions, there is an internal feedback loop allowing one to learn
and control. Because attention can ask questions, it can monitor that feedback to determine how best to put it to use. in this sense,
i think Buddhism cares more on the content
the choice than a procedural act that shows
one has the right to choose.
in addition, volition as contrasted to natural
causality is logical or extensional causality because it is involved in a rational process
through which logical inference may occur17.
the problem of “free choice” or “free will,”
that is, the question as to how far the choice
which one seems to exercise in his/her conduct and actions, is actually a free choice or
only a causal necessity in the sense that what
is conceived as “free will” or “free choice” is
nothing but a mere matter of habit, or of
likes and dislikes engendered by heredity and
environment, over which one has little control18. But if causality is volition, it could be
much more complicated than a mechanic relationship in forms of natural causality represented by uniformities and regularities, for
the required and necessary conditions are also
“conditioned” (either immediate or far-reaching) by the specific relationship between the
agent and his/her consciousness/will. For
Buddhism karma indicates a prescriptive as
well as a normative dimension. that is to say,
“A ought to do x in order to achieves y,” or
“X is the right thing to do.” therefore, when
a person understands that karma is based on
volition, he/she can see enormous responsi30

bilities and has to become conscious of the
intentions that precede his/her actions. thus,
Buddhists insist that taking personal responsibilities are crucial for moral life.
But the question of free choice remains. if
someone is conditioned, or dependent-arising, how can he/she be totally free (for a
hope-for result), or be extricated from causal
chains of determination? A “logical determinist” would question how choices can be
free, given that what one does in the future
is already determined or conditioned somehow in the present. this skeptical view implies that conditionality and freedom are
mutually exclusive. But for Buddhism, the
conditionality is always a process of infinite
conditioning and being infinitely conditioned,
as causality itself is devoid of self-identity,
and the same thing applies to freedom as
well. the present as such is never a clean
slate, for it has partially shaped by influences
from the past and the immediate results of
present actions. therefore, the implications
of karma involve the notion that predestination and free will exist simultaneously19.
According to the Buddhist teaching of
(inter)dependent-origination, nothing stands
alone apart from the matrix of all other
things. nothing is independent, and everything is interdependent with everything else.
if this is true, individual freedom can only be
understood as freedom within constraint. it
follows that freedom is not seen as something utterly in opposition to constraint.
Sometimes, constraint is what makes freedom possible. As linji Yixuan (-d. ca. 867), a
chinese ch’an master of tang dynasty once
put it, “Even though you bear the remaining
influences of past delusions of the karma
from the five heinous crimes, these of themselves became the occasion of emancipation”
(Linji Lu, 12). that is to say, “human life is
enclosed within limitations from which some
form of freedom is possible”20.
the compatibility of causality and volition
suggests that freedom for Buddhism does
not mean being absolutely free from anything
whatsoever; instead, the choice is free because it is conditioned. to be more specific,
Buddhism accepts “freedom of choice” in

Bozza SB 19 (2014 1) Corretta:Layout 1 12/05/2014 10:03 Pagina 31

the sense that a person can think, reflect
upon things, emotions, etc and act upon according to his/her judgment, yet all these are
done within a cluster of “lived” (not mechanical) conditions, as operating according to a
set of fixed, knowable laws. meanwhile, the
Buddhist doctrine of centrality (the middle
way) in reference to non-attachment also
aims at avoiding the two extreme views of
freedom and fatalism. thus Buddhism accepts the notion of self-determination yet
puts more weights on self-responsibilities instead of rights.
III. Conclusion
How should the concept of human rights be
translated to a non-Western religion such as
Buddhism and to the local level such as in
chinese society? How can we compromise
between rights and responsibilities? Very
often, we have scholars claiming that human
responsibilities and human rights should not
supersede but complement each other. But
from political and judicial perspective, this is
a quite vague statement as it does not offer a
clear picture of what constitutes “responsibilities” and what constitutes “rights.” liberals, libertarians, and communitarians keep
fighting because of their different definitions
regarding the parameters of responsibilities
and rights both morally and legally. For Buddhism the gap can be even bigger. one of the
crucial differences lies in the fact that Buddhism and Buddhist philosophy did not
emerge as a social philosophy, neither a social
religion (in comparison to christianity). in
fact, Buddhism is quite individualistic (in a
different sense though), aiming at individual
enlightenment, that is, attaining a personal
moral and intellectual transformation.
in sum, both rights-talk and duties-talk are
important in ethical and bioethical discourse,
yet neither should be confined to an ideological cage. to put differently, when the society
tilts toward one side, the other must be
shored up. meanwhile, the concept of human
rights is better served as a protective mechanism and thus using the language of rights
without qualification “to grapple with every

moral issue is analogous to treating every
sickness with the same medication… it is
crude and ineffective”21.
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