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Abstract
Following the growing emphasis on the monitoring role of independent directors in the
board of directors in the stock exchanges of Western developed countries, companies listed
on the Hong Kong Stock Exchange are required to appoint independent non-executive
directors (INEDs) representing at least one-third of their boards under the Listing Rules.
Unlike those Western developed capital markets where listed companies are widely held,
most listed companies in Hong Kong are controlled and managed by families. This means
realistically, INEDs of those family-controlled listed companies can only be appointed to
the boards with the support from the controlling owners. Under such circumstances, the
INEDs’ ability to monitor the performance of the management of those companies
independently is put in doubt. This thesis intends to conduct a qualitative study using
phenomenological approach to explore and understand the role and effectiveness of INEDs
in family-controlled listed companies in Hong Kong based on the INEDs’ lived
experiences. The study is the first of its kind in the Hong Kong corporate governance
research arena, as research studies on corporate boards and directors have often adopted a
quantitative approach, using only publicly available archival data without in-depth
discussions with the subjects on their real experience and views on their jobs. Accordingly,
issues related to directors in family-controlled listed companies that require in-depth
discussions with these directors are impossible to be addressed by such research approach.
Through semi-structured interviews with INEDs of companies listed in Hong Kong, this
thesis has contributed to the existing knowledge and literature in the research on INEDs
and corporate governance in family businesses and provide useful hints and ideas to
practitioners, listed companies, investors, regulators and policy-makers.
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Chapter I Introduction

1.1 Research Background
The Hong Kong Special Administrative Region of China (Hong Kong) led the world in
terms of amount of funds raised through initial public offerings (IPOs) for the second
consecutive year in 2016 with 126 new listings and fundraising about US$25 billion.
Shanghai and New York were a distant second and third (HKEx 2016 Market Statistics
09/01/2017, 2017; PwC-HK, 2017). In terms of market capitalization as of 30 June
2017, the Hong Kong Stock Exchange and Clearing Limited (HKEx) came in seventh
place in world ranking (World Federation of Exchanges and Bloomberg, 2017).
Unfortunately, Hong Kong slipped into the fourth position in the Global Financial
Centre Index (GFCI) in 2016, coming after New York, London and Singapore (GFCI
19, 2016). The GFCI, widely quoted as a source for ranking world’s financial centres,
is compiled and published by Z/Yen Group and sponsored by the Qartar Financial
Centre Authority. It is said that the ranking is an aggregate of indices from five key
areas: business environment, financial sector development, infrastructure factors,
human capital, reputation and general factors. Despite the fact that both the stock
market value and the annual total equity funds raised in Singapore are very small
compared to Hong Kong, Singapore has overtaken Hong Kong for the third position in
the GFCI ranking of financial centres in 2016. More importantly, “a sound regulatory
regime is the cornerstone of our financial system. In the meantime, we need to examine
ways to make good use of our strengths and grasp the opportunities to elevate the
position and competitiveness of Hong Kong as an international financial centre”, said
by the Financial Secretary of the Hong Kong Government in his 2017-18 Budget
Speech (The 2017-18 Budget, 2017). This means how Hong Kong regulates corporate
governance1 is critical to its position as an international financial centre. As such, good
corporate governance protects investors, and is therefore important for maintaining the
reputation of Hong Kong as a fair market for all investors, institutional and retail
investors alike.

1

See Chapter II for its definition and discussion.

1

The appointment of independent non-executive directors (INEDs) 2 to the boards of
listed companies is considered the cornerstone of the key corporate governance
mechanism in all major capital markets around the world. Yet this mechanism is
commonly contained in the listing rules (a kind of soft law). In the wake of major
corporate failures and financial crisis over the last two decades, regulators in countries
with large capital markets have introduced more or more stringent requirements on the
appointment of INEDs, as evidenced by the increasing proportion of INEDs required
on the boards of listed companies. Furthermore there is greater expectation placed upon
them to deliver good governance. Hong Kong followed the United States of America
(US), the United Kingdom (UK), Australia and many other countries to tighten up its
listing requirements on INEDs, although these requirements are still considered less
stringent than those of their Western counterparts due mainly to the differences in the
ownership structures of the city’s listed companies.
One unique feature of Hong Kong listed companies (as compared with those in the US
and the UK) is their ownership concentration. Based on some earlier studies, a great
majority of the listed companies in Hong Kong are family-controlled (La Porta et al.,
1999, Lang et al., 2003). It is also argued that controlling shareholders of familycontrolled companies may expropriate the wealth from minority shareholders. This is
why the role of INEDs may be a critical issue for Hong Kong’s commitment to good
governance. Therefore, the research on INEDs of family-controlled is not only
important, but it is perhaps one of the most vital issues for helping Hong Kong maintain
its position and competitiveness as an international financial centre.
Yet INEDs of companies with controlling shareholders cannot be appointed to the
boards without the blessing of those shareholders. If INEDs are loyal to those who
appointed them, i.e., the controlling shareholders, it will be very difficult for the INEDs
to monitor the transactions conflicting with the controlling shareholders’ interests and
the performance of the companies run by those shareholders.

2

Some Western developed markets use different names for this type of directors, such as independent
directors in the United States of America. The definition of these directors will be discussed in more
details later in Chapter II.

2

There are some interesting questions that can be raised from these observations: How
do INEDs of family-controlled listed companies in Hong Kong manage their conflicting
role in carrying out their regulatory obligation/duties while at the same time being loyal
to and not at the loggerheads with the controlling shareholders who do them a favour
by appointing them to the board? How do these INEDs strike a balance between these
two roles when they are facing situations/decisions with conflict of interest involving
the controlling shareholders? Should these INEDs pursue the interests of the controlling
shareholders, minority shareholders, or the company? And whether these INEDs are
effective in performing their role and duties in their companies?
The role and effectiveness of INEDs in the boards of family-controlled listed companies
in Hong Kong is an important issue that no one knows because there is little primary
data available for public consumption. Further it is valuable to understand and know
what are the problems and challenges facing INEDs of Hong Kong family-controlled
companies. Added to the debate, corporate activists, academics and corporate
governance experts have criticized INEDs’ failure to carry out their role and functions
(particularly the monitoring function). If the above criticism on the INEDs is true, what
is its implications to investors, practitioners, regulators, and policy-makers?
In view of a number of unknowns concerning about INEDs, such as those described
above, conducting research addressing these issues may have a lot to offer. In this
regard, this thesis is the product of a qualitative study on the INEDs, particularly in
respect of their role and effectiveness in family-controlled listed companies in Hong
Kong. The underlying assumptions of this thesis are laid out in the diagram below
(Figure 1.1).
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Figure 1.1: The Impact of INEDs on the Hong Kong Economy
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1.2 Knowledge Gap, Likely Benefits and Limitations
I believe that there is a gap in the literature on the boards and INEDs of familycontrolled listed companies in Hong Kong, as disclosed in more detail in the Literature
Review Chapter. Studies in this area are often quantitative in nature using publicly
available data (Long et al., 2005). Difficulties in gaining access to the boards and the
directors of listed companies for detailed interviews are well recognized (Daily et al.,
2003, Roberts et al., 2005) - the demands on time of those busy business leaders are
considerable (Le Mire, 2011). There are a number of qualitative studies on corporate
directors and their role using detailed in-depth interviews in the West, including those
conducted by Tricker (1978), Demb and Neubauer (1991) and Roberts et al. (2005).
However, those studies were on directors and companies in western countries where
the culture of the directors and the corporate structures of the companies are quite
distinct from those in Hong Kong. For instance, while most of the listed companies in
the US and the UK have dispersed ownership, a vast majority of the companies in Hong
Kong are controlled by families or groups of shareholders (La Porta et al., 1999, Lang
et al., 2003).
To the best of my knowledge, there have not been many qualitative studies, if any,
utilizing primary data exploring the role and effectiveness of INEDs in family4

controlled listed companies in Hong Kong. The difficulty of gaining access to corporate
boards and directors has been the key obstacle in obtaining valuable data. This in turn
creates a risk that discussions on this area may be “shaped more by theories than reality”
(Le Mire, 2011, p. 357). It would be most useful to have findings on corporate directors
(including their role and effectiveness) founded on reality, “on the experience of those
with the responsibility of making their boards work” (Cadbury, 1991, p. viii).
Specifically, there is a true need to know and understand how boards and directors in
Hong Kong work in reality. To help fill the knowledge gap, I conducted a qualitative
study using a phenomenological approach to explore and understand the role and
effectiveness of INEDs in family-controlled listed companies in Hong Kong. It is hoped
that the knowledge and information derived from the study will bring the following
benefits:
* in general, the findings will shed light on the role and effectiveness of INEDs in
family-controlled listed companies, the law and regulations on INEDs and the
theories on corporate board and governance in Hong Kong;
* in general, the findings may build a more detailed and correct understanding of the
potential and actual contribution of INEDs in Hong Kong;
* academically, the findings on how the boards operate and how the directors work
in reality will contribute to the existing knowledge and literature;
* academically and practically, the findings may highlight important issues and
provide hints for further research: for instance, bigger scale studies on INEDs
(including quantitative studies), studies on how controlling family shareholders see
the role of INEDs, studies comparing INEDs of family-controlled companies to
INEDs of non-family-controlled companies, studies comparing INEDs of the
Mainland China (PRC) based companies to Hong Kong based companies, studies
comparing INEDs/ Non-executive Directors (NEDs) in Hong Kong to
INEDs/NEDs in other countries, etc.;
* practically, the findings may provide useful hints and ideas in respect of INEDs to
practitioners, listed companies, professional institutes and policy-makers.
Due to the exploratory nature of this study, the generalizability of any findings is
admittedly limited.
5

1.3 Purpose Statement and Research Questions
The purpose of the qualitative research is to seek in-depth understanding of the role and
effectiveness of INEDs in family-controlled listed companies in Hong Kong through
discovering the essence of the lived experiences of these INEDs.
The central research question is: “What does it mean to be an INED in family-controlled
listed companies in Hong Kong?” The sub-questions are:
1) What do INEDs think should their role as INEDs be?
2) What do INEDs think about their effectiveness and the barriers/ problems, if any,
they face? and
3) What do INEDs think about the laws, regulations and practices relating to INEDs?
Before I go into the above questions in details, I first review the literature related to the
corporate governance, corporate boards, directors, and INEDs specifically to highlight
the state of art of the research in these areas and identify the research gaps from this
review.

6

Chapter II Literature Review
The literature review in this study covers the laws and regulations, theories and research
studies on board, directors and INEDs (including their duties, role and effectiveness).

2.1 Laws on Role and Duties
The relevance of the laws (hard law) in this research is to highlight some of the
underlying expectations of directors including INEDs, they also form the basis as well
as the constraints of how directors behave, think and work. The laws relating to the
roles and duties of directors comprise written laws, namely Companies Ordinance and
the Securities and Futures Ordinance, and un-codified case laws.

2.1.1 Written Law
The Companies Ordinance in Hong Kong, like its counterparts in the UK, Australia and
Singapore, makes no distinction between the duties of Executive Directors (EDs), Nonexecutive Directors (NEDs) and INEDs. The new Companies Ordinance, which came
into life on 3 March 2014, codifies the directors’ duties of care, skill and diligence in
the performance of their functions and exercise of their powers. Section 465 of the
Ordinance provides that:
“1. A director of a company must exercise reasonable care, skill and diligence.
2.

Reasonable care, skill and diligence mean the care, skill and diligence that would
be exercised by a reasonably diligent person with -

(a) the general knowledge, skill and experience that may reasonably be
expected of a person carrying out the functions carried out by the director in
relation to the company; and

-

(b) the general knowledge, skill and experience that the director has.”

However, the other common law and fiduciary duties of the directors remain uncodified. Instead, the Company Registry of Hong Kong (2004) reminds directors of
7

their other duties in its guidance booklet for corporate directors entitled “A Guide on
Directors’ Duties”, which contains the following principles of directors’ duties (pp. 26):
“1.

Duty to act in good faith for the benefit of the Company

2.

Duty to use powers for a proper purpose for the benefits of members of the
Company

3.

Duty not to delegate powers except with proper authorization and duty to
exercise independent judgment

4.

Duty to exercise care, skill and diligence (as codified under Section 465 of the
Ordinance)

5.

Duty to avoid conflicts between personal interests and interests of the
Company

6.

Duty not to enter into transactions in which the directors have an interest except
in compliance with the requirements of the law

7.

Duty not to gain advantage from use of position as director

8.

Duty not to make unauthorized use of the Company’s property or information

9.

Duty not to accept personal benefit from third parties conferred because of
position as a director

10.

Duty to observe the Company’s constitution and resolutions

11.

Duty to keep accounting records”

The above eleven duties, with the exception of the fourth one, are not embraced in
the written law of Hong Kong. In sharp contrast to Hong Kong, in the UK, most of
these directors’ duties have been codified under Sections 171 to 177 of its Companies
Act 2006:
“*171. Duty to act within powers
*172. Duty to promote the success of the Company

8

*173. Duty to exercise independent judgment
*174. Duty to exercise reasonable care, skill and diligence
*175. Duty to avoid conflicts of interest
*176. Duty not to accept benefits from third parties
*177. Duty to declare interest in proposed transaction or arrangement”

Another important piece of hard law governing the duties of directors, particularly those
in listed companies in Hong Kong, is the Securities and Futures Ordinance. Section 214
(relating to remedies in cases of unfair prejudice, etc. to the interests of members of
listed corporations, etc.) provides that where it appears to it that a listed company’s
businesses or affairs are being misconducted, the Court can issue an order disqualifying
a person from being a company director for up to 15 years. Further, compensation order
against directors may also be made. Under Sections 258 and 307N, civil sanctions may
be sought against officers (including directors) who fail to take reasonable measures to
establish reasonable measures to establish proper safeguards to prevent market
misconduct. Under Section 390, criminal liability may be sought against officers where
a company has been found guilty of an offence which was committed with the officers’
consent or involvement or attributable to their recklessness.
In addition, Part XIVA of the Securities and Futures Ordinance imposes a general
obligation of disclosure of price-incentive inside information by listed company. If a
listed corporation is in breach of a disclosure requirement, an officer of the corporation
– (a) whose intentional, reckless or negligent conduct has resulted in the breach; or (b)
who has not taken all reasonable measures from time to time to ensure that proper
safeguards exist to prevent the breach, is also in breach of the disclosure requirement.
Both the Companies Ordinance and the Securities and Futures Ordinance impose
obligations on directors (whether executive or non-executive) of listed companies to
comply with the relevant laws.

9

2.1.2 Case Law
As indicated earlier, under the Companies Ordinance, it is a director’s duty to “exercise
reasonable cure, skill and diligence” in the performance of his functions. However, the
Ordinance does not mention more specifically what a director’s roles and duties are. It
appears that the case law provides more clues in this regard. In the Hong Kong case Re
Copyright Ltd (2004) (2 HKLRD 113), Kwan J endorsed the propositions in respect of
directors’ duties as set out by Jonathan Parker J in Secretary of State for Trade and
Industry v Baker (No.6) (1999) (1 BCLC 433) (“Baker”) as follows:
“1. Directors have, both collectively and individually, a continuing duty to acquire
and maintain a sufficient knowledge and understanding of the company’s
business to enable them properly to discharge their duties as directors.
2.

Whilst directors are entitled (subject to the articles of association of the
company) to delegate particular functions to those below them in the
management chain, and to trust their competence and integrity to a reasonable
extent, the exercise of the power of delegation does not absolve a director from
the duty to supervise the discharge of the delegated functions.

3.

No rule of universal application can be formulated as to the duty referred to in
2 above. The extent of the duty, and the question whether it has been discharged,
must depend on the facts of each particular case, including the director’s role
in the management of the company.”

In addition, Kwan J also quoted Lord Woolf MR in Re Westmid Packing Services Ltd
(No.2) (1998) (2 BCLC 646):
“Each individual director owes duties to the company to inform himself about its
affairs and to join with his co-directors in supervising and controlling them.
A proper degree of delegation and division of responsibility is of course permissible,
and often necessary, but total abrogation of responsibility is not.”
Based on the above, all directors have a “supervising” and “controlling” role. Further,
the extent of a director’s role and duty depends on the fact of each particular case,
including the role he has assumed in the management of the company.

10

In a recently held case in Australia, Australian Securities and Investments Commission
v Healey (2011) (FCA 717), Middleton J adopted the stance that there was a “core,
irreducible requirement of directors to be involved in the management of the company
and to take all reasonable steps to guide and monitor” the management of the company.
The above revealed roles and duties apply to all directors, namely, EDs, NEDs and
INEDs. However, as pointed out by Jonathan Parker J in Baker, the extent of a director’s
duty depends on the facts of each particular case, including the role the director has
assumed in the management of the company. As such, under normal circumstances, a
full-time ED in charge of finance will have a more stringent duty in respect of the
company’s financial management than that of an INED with no accounting knowledge.
In respect of the standard of care expected of a director, Section 465(2) of the
Companies Ordinance now provides both an objective test and a subjective test, taking
into account not just what a reasonable person may do in similar circumstances but also
the specific abilities that the director has. It thus appears that Section 465(2) is more
stringent than Roma J’s subjective standard of care in the classic case Re City Equitable
Fire Insurance Co (1925) (Ch 407):
“A director needs not exhibit in the performance of his duties a greater degree of
skill and knowledge than may reasonably be expected of a person of his knowledge
and experience”.
Obviously, the standard of care prescribed by Roma J in 1925 is a fairly low one and
both case law and codified law developed in the last 90 years demand a higher standard
today.
It is interesting to note the remarks on INEDs’ responsibilities made in 2008 by Richard
William, the then Head of Listing at the HKEx, when criticizing INEDs for the first
time in a case involving breaching of the Growth Enterprise Market listing rules: “The
Committee has made it clear that the responsibilities and undertakings of INEDs are no
less onerous than those of other directors, particularly if they are also members of the
audit committee being the internal body outside the board of directors charged with the
function of assuring proper financial reporting as well as all matters relating to internal
control and compliance. In this case, the INEDs being members of the audit committee
were held to be fully responsible for all the company’s breaches, even though they may
11

not have any direct involvement in the underlying transactions or events.” (HKEx News
Release updated 03/01/2008).

2.2 Regulations on Roles and Duties
All companies listed on the HKEx are required to strictly comply with the Listing Rules
issued by the HKEx. In addition, they are also asked to comply with the provisions
contained in the Corporate Governance Code in the Appendix 14 of the Main Board
Listing Rules where appropriate.3

2.2.1 Listing Rules of the HKEx4
Rule 3.08 of the Listing Rules summarizes the basic roles and duties of the board of
directors of a listed company as follows:
“The board of directors of an issuer is collectively responsible for its management
and operations. The Exchange expects the director, both collectively and
individually, to fulfill fiduciary duties and duties of skill, care and diligence to a
standard at least commensurate with the standard established by Hong Kong Law.
This means that every director must, in the performance of his duties as director: (a) act honestly and in good faith in the interests of the company as a whole;
(b) act for proper purpose;
(c) be answerable to the issuer for the application or misapplication of its assets;
(d) avoid actual and potential conflicts of interest and duty;
(e) disclose fully and fairly the interests in contracts with the issuer; and

3

Since all the interviewees of this study were board members of companies listed on the Main Board at
the HKEx, the discussions of the Listing Rules in this study refers only to those of this board.
4
Ibid.
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(f) apply such degree of skill, care and diligence as may reasonably be expected of
a person of his knowledge and experience and holding his office within the
issuer.
Directors must satisfy the required levels of skill, care and diligence. Delegating
their functions is permissible but does not absolve them from their responsibilities
or from applying the required levels of skill, care and diligence.”
Under Rule 3.10, every board of directors must include at least 3 INEDs and at least
one of them must have appropriate professional qualifications, or accounting or related
financial management expertise. Further, Rule 3.10A provides that a listed company
must appoint INEDs representing at least one-third of the board.
Rule 3.12 prescribes that every INED must satisfy the Exchange that he has the
character, integrity, independence and experience to fulfill his role effectively.
However, it appears that the HKEx has not explained what the role of INEDs is, as
distinct from that of the other directors. On the other hand, the Exchange provides
guidelines to assist listed companies to assess the independence of their INED
candidates by eight factors in respect of share and securities ownership in the listed
company; provision of services as professional advisors to the listed company or
connected persons; connection with a director, the chief executive or a substantial
shareholder; prior engagement as an executive director of the listed company; financial
dependence on the listed company group or its connected persons; etc. (Rule 3.13). An
INED is required to submit to the Exchange a confirmation in respect of the above eight
factors regarding his independence.
Although the Exchange has neither clearly defined INED nor detailed the INED’s role,
the footnote to Rule 3.08 says that directors are expected to be guided by the “Guide
for Independent Non-Executive Directors” published by the Hong Kong Institute of
Directors which will be reviewed in the later part of this Chapter.
Rule 3.21 requires a listed company to have an audit committee comprising
NEDs/INEDs only and chaired by an INED. Further, Listing Rule 3.25 requires the
establishment of a remuneration committee comprising a majority of INEDs and
chaired by an INED.
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Under Rule 2A.01, the Board of the HKEx has arranged for all its powers and functions
in respect of all listing matters to be discharged by the Listing Committee and / or its
delegates. Further, under Rule 2A.09, in addition to its powers to suspend or cancel a
listing, if the Listing Committee finds there has been a breach by any of the parties
named in Rule 2A.10 it may issue a private reprimand, a public statement involving
criticism, a public censure, etc. In 2016, five INEDs were subject to disciplinary
sanctions of the HKEx (So, 2017). In one case, two INEDs were censured for breaching
(a) Rule 3.08(f) (i.e. failing to apply such degree of skill, care and diligence as may
reasonably expected of him with his knowledge and experience and holding his office
within the company; and (b) his undertaking to use his best endeavours to procure the
company’s compliance with HKEx Listing Rules (HKEx News Release updated
28/09/2016).

2.2.2 Corporate Governance Code of the HKEx
The Code is contained in the Appendix 14 of the Listing Rules and sets out certain
principles of good corporate governance separated into “Code Provisions” and
“Recommended Best Practices”. They are not mandatory rules, as the Exchange accepts
that such Code Provisions and Recommended Best Practices may not suit the operation
of each and every listed company. However, where a listed company considers a more
appropriate alternative to the Code Provision exists for a particular governance issue, it
is permitted to adopt the alternative and give reasons for the adoption. This “comply or
explain” approach is also adopted by the regulatory bodies in the UK, Australia and
Singapore. On the other hand, there is no need to explain why certain Recommended
Best Practices have not been adopted.
In respect of the responsibilities of directors, Code Provision A.6.2 states that the
functions of NEDs (and INEDs) should include:
“(a) participating in board meetings to bring an independent judgment to bear on
issues of strategy, policy, performance, accountability, resources, key
appointments and standards of conduct;
(b)

taking the lead where potential conflicts of interests arise;
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(c)

serving on the audit, remuneration, nomination and other governance
committees, if invited; and

(d)

scrutinizing the issuer’s performance in achieving agreed corporate goals and
objectives, and monitoring performance reporting.”

To enable the directors to perform the functions effectively, Code Provisions A.7.1,
A.7.2 and A.7.3 provide that the company management should supply the directors with
adequate information and that the directors should have access to board papers and
related materials.
There are also Code Provisions requiring directors to receive comprehensive, formal
and tailored induction on appointment, have a proper understanding of the company’s
operation, ensure that they give sufficient time and attention to the company’s affairs,
and be fully aware of their responsibilities under statute and common law, Listing Rules,
etc.
To ensure a balance of power and authority, Code Provision A.2.1 requires the roles of
the chairman and the chief executive officer (CEO) to be separate and not performed
by the same person.
Code Provision A.5.1 requires a listed company to establish a nomination committee
comprising a majority of INEDs and chaired by the chairman of the board or an INED.
(The establishment of audit committee and remuneration committee is already
mandated in the Listing Rules.)

2.2.3 Codes on Takeovers & Mergers and Share Repurchases
Issued by the Securities and Futures Commission, these Codes provide guidelines for
directors in the events of takeovers, mergers and share repurchases.
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2.2.4 Guide for INEDs published by the Hong Kong Institute of Directors
As mentioned earlier the footnote of Listing Rule 3.08 indicates that directors are
expected to be guided by the above Guide for INEDs and the Guidelines for Directors
published by the Hong Kong Institute of Directors.
While neither the Companies Ordinance nor the Listing Rules including Corporate
Governance Code defines the terms NED and INED, they are defined in the Guide:
“A Non-Executive Director is a director who has no executive or management
responsibility in the company on whose board he sits. He is deemed independent
under the Listing Rules of HKEx if he is independent of management and does not
receive any benefits from the company other than his director’s fee.” (p.3)
At its Introduction, the Guide also notes the challenge that INEDs in Hong Kong may
have to face:
“The challenges faced by Hong Kong INEDs grow out of a corporate governance
setting where boards typically are controlled by the founding family or otherwise
dominated by a close-knit shareholding group, where the presence of INEDs on the
board is mainly the result of the Listing Rules of HKEx and where directors in these
positions because of legal and business realities often question whether they are
adding any value or feel powerless to voice contrary opinions or effect positive
change.
The challenge for the Hong Kong’s INEDs is to operate in this environment and yet
provide the value for which INEDs are sought.” (p.2)
In respect of the INED’s role, the Institute states that it is “to supervise management,
participate in the direction of the company’s business and affairs and speak out firmly
and objectively on these and other issues that may come before the board” (p. 4).
According to the Institute, the board has a responsibility to supervise management and
to ensure that management and the company are conforming to established policies. In
this regard, the INED can, depending on his own background and experience, “play one
or more roles in ensuring conformance” (p. 6). The Institute further points out that the
board is responsible for the company’s commercial performance and in this connection,
the board needs to formulate strategy and make policy. Again, according to the Institute,
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the INED can “contribute to the performance function of the board through active
participation in the board and by bringing your (one’s) general and /or specialist
knowledge, your (one’s) experience, expertise, insights and your (one’s) access to
relevant outside information and /or outside personal and professional contacts to bear
on the issues facing the board” (p. 7). The Institute has highlighted the importance of
the “conformance” and “performance” roles. The Guide also mentions that, to be
effective during board discussions of the company’s operation, the INED must spend
time to learn the company’s business and its operating environment.
With respect to independence, the Institute points out that it is a state of mind and that
“at a minimum, independent judgment is judgment formed after a fair consideration of
all relevant information available and made free from the influence of your (one’s)
personal interests whether direct or indirect” (p. 5). An INED can be independent and
yet remain a “constructive member of the board” (p. 3).
According to the Guide, before taking up an INED appointment, the candidate should
honestly assess his independence. To be effective, an INED should devote the time
needed to learning the company’s business and to preparing and participating in board
meetings. He must always remain constructive and conduct himself professionally.

2.3 Theories and Research on Governance and the Role and Effectiveness of
NEDs/INEDs
2.3.1 Basic Theories
Corporate governance is defined by Sir Adrian Cadbury simply as “the system by which
companies are directed and managed” (Cadbury Report, 1992, p. 15). There are in
general four key theories on corporate governance and the board. They are agency
theory, stewardship theory, stakeholders theory and resource dependency theory.
Amongst these four theories, agency theory is the most influential in shaping the reform
and development of corporate governance in the past twenty years, particularly in the
US (Roberts et al., 2005). According to Berle and Means (1932), the advent of modern
corporations leads to the separation between ownership and control and management
of wealth. Ownership of a corporation belongs to all its shareholders while control and
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management of the corporation has gone to the corporate executives. In the UK and the
US, shares in large corporations are usually widely held, with no dominant shareholders.
Large corporations with dispersed ownership need to employ professional managers to
run their complex businesses in a challenging operating environment. The wide
dispersion of shareholders makes it even more difficult for the shareholders to check
upon the corporate autonomy of the executives (Berle and Means, 1932). In sharp
contrast, in Hong Kong and some South-east Asian countries, most corporations have
a controlling shareholder, which means that the extent of separation between ownership
and control and management is substantially reduced.
According to Jensen and Meckling (1976), an agency relationship arises when one party
(the principal) contracts with another party (the agent) for the latter to make decisions
on behalf of the former. In a corporation, the said agency relationship takes place when
the corporation (owned by and representing its shareholders) engages an executive to
manage the business and operation of the corporation on behalf of the corporation
(owned by its shareholders).
On the other hand, agency problem arises when professional managers, due to the
substantial corporate know-how they have, gain advantages over the corporation
owners (Kiel and Nicholson, 2003). The interests of the professional managers may
diverge from those of the corporation and its owners (Jensen and Meckling, 1976). In
running the corporation, the professional managers may pursue their own goals and
maximize their own interests rather than the interests of the corporation. For instance,
the below acts (which the professional managers may pursue) may conflict with
shareholders’ interests:
* not working diligently
* paying themselves excessive “fat cat” remunerations
* for job security, ignoring good business opportunities (that carry some reasonable
risks) hence avoiding failures
* for executives having stock options, taking irresponsibly high business risks to
maximize profits and/or exaggerate earnings in order to boost share prices (HKTDC,
2002) (this happened to quite a number of corporate failures in the US in the early
2000s, such as Enron and Worldcom).
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Jensen and Meckling (1976) define agency cost as the loss of corporate value that arises
with the agency problems along with the costs of monitoring and bonding. According
to Roberts et al. (2005), agency theory provides a rationale for how a corporation can
be governed via two vehicles: an external mechanism - the market for corporate control
and an internal mechanism - board of directors. Decision-making is delegated to
professional managers but the potential agency costs are contained by “boards
exercising decision control, which involves monitoring managerial decision-making
and performance (particularly through INEDs or outside directors)” (Roberts et al.,
2005, p. S6). Paying the executives profit-related remunerations and granting them
shares / share options will also help align the interests of executives and owners and
reduce agency problems (Dalton et al., 2007).
In addition to the agency problem between a firm’s owner and its managers, there is
another type of agency problem involving the conflict between majority shareholders
(as agent) and minority shareholders (as principal) with the former expropriating the
latter. This type of agency problem will be discussed in more details in next section on
family-controlled companies. A third type of agency problem involves the conflict
between a firm (as agent) and its other stakeholder (as principals) such as employees,
customers, creditors and business partners (Armour et al., 2009). For instance, the firm
may exploit those employees who have no bargaining power.
Stewardship theory suggests that executives, as stewards, are motivated to work in the
best interests of the principals, i.e. shareholders (Donaldson and Davies, 1991). Citing
the work of McClelland (1961) and Herzberg et al. (1959), Donaldson and Davies (1991,
p. 51) believe that organizational role-holders are “motivated to achieve, to gain
intrinsic satisfaction through successfully performing challenging work, to exercise
responsibility and authority, and thereby to gain recognition from peers and bosses.” In
addition, through the expectation of future employment and pension rights, executives
will regard their future fortunes are bound to the corporation and its owners; and under
such circumstances, the executives will regard their and the corporation’s interests are
aligned even though they do not hold any share in the corporation (Donaldson and
Davis, 1991).
Based on the above, there is no conflict between the executives and the corporations
and their owners, and “the desideratum of governance structure is to find an
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organizational structure that allows coordination to be achieved more effectively”
(Donaldson, 1990, p. 377). Instead of monitoring and controlling management as
advocated by agency theory, stewardship theory believes in providing executives with
appropriate corporate structures that facilitate their corporate performance and help
them achieve their goals for the corporations (Donaldson and Davis, 1991).
In an empirical study by Davis et al. (1997, cited in Mamun et al., 2013), the factors
which well describe the management philosophy of stewardship include trust, open
communication, empowerment, long-term orientation and performance enhancement.
Mamum et al. (2013, p. 43) further add: “Trust dimension is significant in building
relationship between authority and principals, so that principals can place the authority
to executives and managers to get the works done in the best interest of organizations.”
It would appear that the task of a corporate board is to identify a competent and
trustworthy CEO and then provide him with authority, trust and the best corporate
structures to enable him to do the best for the corporation. To fully empower the CEO,
it is understandable that while agency theorists advocate the separation of the chairman
/ CEO role in a corporation (Fama and Jensen, 1983), stewardship theorists favour
duality of the chairman / CEO role; in other words, the same person taking up both the
posts of board chairman and CEO (Donaldson and Davis, 1991).
Stakeholders theory believes that a corporation should be managed in the interests of
its stakeholders including those groups which are vital to the survival and success of
the corporation (Freeman, 2004). In addition to shareholders, key stakeholders usually
include employees, customers, financiers and creditors, business partners including
suppliers, local communities, government bodies and regulators, and the natural
environment (Wheeler and Sillanpaa, 1997). These stakeholders should have certain
rights over the corporation as they have also invested in the corporation (Etzioni, 1998):
for instance, long serving employees have loyally worked for the corporation for years.
The corporation and its board need to take a balanced approach in handling the
conflicting interests of stakeholders. Freeman (2004) and stakeholders theory advocates
believe that creating value for a corporation will benefit not only its shareholders, but
also other stakeholders as well. A corporation’s profit potential is likely to be enhanced
by having loyal employees, happy customers, supporting financiers, good corporate
image, etc.
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Resource dependency theory was pioneered by Pfeffer and Salancik (1978). The key
observation of the theory is that the board of a corporation can provide the corporation
and its management important resources. Board members are expected to support and
help the corporation with their expertise and contacts and to concern themselves with
problems facing the corporation (Pfeffer and Salancik, 1978). As such, an effective
board should comprise directors with the appropriate background, expertise and
experience (suitable to the corporation) as well as good social capital. Further, the high
social status and reputation commanded by any NED / INED is also an important asset
to a corporation and its executive team - “the association a particular individual with a
company has the potential to enhance the reputation or perceived legitimacy of an
executive team” (Young and Roberts, 2006, p. 3). A board will be a convenient source
of expertise, knowledge and information, social and business contacts, and
relationships that executives can tap. Being able to draw upon such vast resources will
help executives to run a corporation more efficiently and successfully.
Roberts et al. (2005) point out that it has been argued that theoretical pluralism rather
than substitution of one dominant theory by another is critical to the development of
corporate governance research. Indeed, Hillman and Dalziel (2003) suggest integrating
agency theory and resource dependency theory. In discussing the validity of agency and
stewardship theories, Donaldson and Davis (1991, p. 60) admit that “each may be valid
for some phenomena but not for others.” It thus appears that the application of these
four basic theories is not exclusive to one another - they may indeed be complementary.
Further, one of the four theories (or combined theories) may suit certain business
environments or certain corporations better - a “one-size-fit-all” approach may not be
appropriate.

2.3.2 Family-Controlled Companies in Hong Kong and Expropriation
As in most South-east Asian countries with the exception of Japan, Hong Kong is
characterized by a high percentage of family-controlled companies. Based on the
findings of La Porta et al. (1999), 70% of the listed companies in Hong Kong were
controlled by families, compared with 20% in the US and less than 1% in the UK.
Further, a study by the Hong Kong Society of Accountants indicates that more than
50% of the listed companies in Hong Kong had a controlling shareholder holding more
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than 50% of shareholding; and 90% of listed companies had block-holders with more
than 25% holding (the Hong Kong Society of Accountants, 2000). In the study by Lang
et al. (2003), using a threshold of 10% or higher shareholding to define controlling
interest, 81% of the listed companies in Hong Kong on 31 August 2001 was classified
as family-controlled. The same study also found out that the majority of Hong Kong
listed companies were controlled via pyramid structures. Pyramiding helps magnify the
control, making it possible to maintain control using a relatively lower ownership
threshold (Lang et al, 2003). A simplified example in Figure 2.1 illustrates a typical
pyramid structure of a family business commonly adopted in Hong Kong.
Figure 2.1: Pyramid Structure of a Family Business

Family Holding Company A

50%

50%

Company B1

Company B2

50%

Company C1

50%

50%

Company C3

Company C2

50%
Company C4

The family holding Company A is at the top of the pyramid and controls 50% of the
shares of Companies B1 and B2 on level 2, which in turn control 50% of the shares of
Companies C1, C2, C3 and C4 on level 3. The financial implication is that the family
holding Company A on level 1 controls the companies C1, C2, C3 and C4 on level 3
with only 25% (i.e.. 50% x 50%) of their cash flow rights (i.e., their dividend
entitlement). If 30% (which is usually adequate for control purposes) instead of 50%
shareholding is used, the family company is able to control companies on level 3 by
providing a mere 9% (ie. 30% x 30%) of their cash flow rights. By using pyramidal
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structures or several layers of companies, a family company is able to control assets
worth much more than their own actual wealth.
Family-controlled companies may have their advantages, such as more efficient
decision-making process, higher flexibility, devotion to family business, pro-activeness,
etc. (Ho, 2006). Further, their family reputation and connection may help familycontrolled companies open more doors for business. As the executive directors of
family-controlled companies are likely to be the controlling shareholders themselves or
their close relatives, one of the main principal-agency problems discussed earlier (ie.
conflict of interest) may be alleviated (Berle and Means, 1932; Cheung, 2008).
However, controlling shareholders of a family-controlled company may expropriate the
company and its minority shareholders (Globerman et al., 2011). Further, due to their
leveraged control position, family-controlled companies may often be tempted to
expropriate minority shareholders in companies at lower level of the pyramid which
they have only small ultimate equity / cash-flow rights and yet have management
control. Expropriations may take the form of diverting good business opportunities to
other companies controlled by the controlling shareholders, putting through selfinterested transactions paying themselves unreasonably high executive salaries,
appointing incompetent family members as executives (and pay them excessive
salaries), etc. (Lang et al., 2000). Therefore, in family-controlled companies, the risk of
minority expropriation is a form of principal - agency problem (La Porta et al., 1999,
Lang et al., 2000, Cheung, 2008). To protect minority or outside public shareholders, it
is believed that it is necessary to have INEDs on the boards of family-controlled
companies to monitor the performance, activities and discretion of their executive
directors affiliated to the controlling families, in addition to their other duties as board
members.

2.3.3 Developments in the UK
A literature review on corporate governance and directorship is incomplete without
having regard to the developments in the UK. Indeed, a lot of research works on
corporate governance and INEDs have been done in the past 25 years. “Report after
report have been incorporated into the compendious Combined Code on Corporate
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Governance - making UK companies some of the most comprehensively ‘governed’ in
the world”, say Young and Roberts (2006, p.1). Admittedly, the UK Corporate
Governance Code has strong influence over the reform and development of corporate
governance and directorship in Hong Kong, Singapore, Australia and even the US.
The UK’s strong attempt to improve the corporate governance of listed companies
started off in the early 1990s when Sir Adrian Cadbury was charged by the Financial
Reporting Council, London Stock Exchange and the accountancy professionals to
consider the responsibilities of executive and non-executive directors, auditors and
shareholders in relation to financial reporting and accountability. The Cadbury Report
(1992) drove home the importance of independent directors and recommended that
corporate boards should be composed of not less than one-third independent directors
and the separation of the roles of the chairman and the CEO. The Report also defined
corporate governance as “the system by which companies are directed and controlled”
(S. 2.5, p. 15) and independent directors as “persons who, apart from directors’ fees and
shareholdings, are independent of the management and free from any business
relationships which could materially interfere with the exercise of independent
judgment” (S. 4.12, p. 22). These corporate governance concepts were further
elaborated and expanded subsequently in the Greenbury Report (1995) and the Hampel
Report (1998). In 2002, Derek Higgs was engaged by the Department of Trade and
Industry to review the role and effectiveness of NEDs. While the Hampel Report
recommended that NEDs should primarily be appointed for their ability to contribute
to strategy, the Higgs Report (2005) emphasized the monitoring aspects of the NEDs’
role - to monitor performance of the management, remuneration and succession
planning. Further, it recommended that at least one half of the board of directors should
be independent. The Higgs Report also said that an effective non-executive director
should:
“* uphold the highest ethical standards of integrity and probity;
* support executives in their leadership of business while monitoring their conduct;
* question intelligently, debate constructively, challenge rigorously and decide
dispassionately;
* listen sensitively to the views of others, inside and outside the board;
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* gain the trust and respect of other board members; and
* promote the highest standards of corporate governance and seek compliance with
the provisions of the Code wherever possible.” (p. 98)
The latest version of the Corporate Governance Code called the UK Corporate
Governance Code took effect in October 2014. This latest Code did not introduce any
major changes to the earlier versions. The board’s role is to provide entrepreneurial
leadership of the company within a framework of prudent and effective controls and set
the company’s strategic aims. On joining the board, all directors should receive
induction and should regularly update their skills and knowledge. All directors should
be able to allocate sufficient time to the company to discharge their responsibilities
effectively. To enable them to discharge their duties, they should be provided with
quality information in a timely manner. It requires the roles of chairman and CEO to be
exercised by two separate individuals. The board is required to undertake a formal and
rigorous annual evaluation of its own role and that of its committees and individual
board members.
In respect of NEDs, they should scrutinize the performance of management in meeting
agreed goals and objectives and monitor the reporting of performance. They are
required to satisfy themselves on the integrity of financial information and that financial
controls and systems of risk management are robust and defensible. They are
responsible for determining the appropriate levels of remuneration of executive
directors and being involved in the appointment, removal (if necessary) and succession
planning of those directors. They should also constructively challenge and help develop
proposals on strategy. The Code requires that at least half the board should be composed
of NEDs who are determined by the board to be independent. Further, one of the INEDs
should be appointed as senior independent director.
Under the Code, there should be established nomination, remuneration and audit
committees. The nomination committee should be chaired by an INED and be
composed of a majority of INEDs. On the other hand, the remuneration committee
should be composed of at least three INEDs. Finally, the audit committee should be
composed of at least three INEDs with one of the committee members having recent
and relevant financial experience.
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2.3.4 The US and Others
Unlike the “comply or explain” approach adopted in the UK and Hong Kong, the US
requires mandatory compliance of the corporate governance standards incorporated in
the New York Stock Exchange (NYSE). Companies listed on the NYSE are required
to have a majority of their directors being independent (see NYSE Listed Company
Manual). Further, they are required to establish audit, nomination and compensation
committees composed entirely of independent directors.
International organizations are also playing important roles in promoting corporate
governance of listed companies around the globe. One of such most influential
organizations is the Organization for Economic Co-operation and Development
(OECD). Established in 1961 and with a current membership of 34 countries, the
mission of the OECD is to promote policies that will improve the economic and social
well-being of people around the world. The first set of the OECD Principles of
Corporate Governance was published in 1999 and the latest one was updated in 2004.
They are intended to be guidance for its members and are not binding in nature. There
are six principles with the sixth one dealing with “The Responsibilities of the Board”
(pp. 58-66). It says that the corporate governance framework should ensure the strategic
guidance of a company, the effective monitoring of management by the board, and the
board’s accountability to the company and its shareholders. More specifically, the board
should fulfill certain key functions, including: reviewing and building corporate
strategy, major plans of action and risk policy; setting performance objectives; and
monitoring implementation and corporate performance. The board should be involved
in selecting, compensating and (when required) replacing key executives and
overseeing succession planning. It should monitor and manage potential conflicts of
interest of management, board management and shareholders and also exercise
objective independent judgement on corporate affairs. The guidelines also state that for
board independence, a sufficient number of board members will need to be independent
of management. Further, the separation of the role of chairman and CEO may
strengthen the board’s independence from management. Board members should be able
to commit themselves effectively to their responsibilities. Finally, to fulfill their
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responsibilities, board members should have access to accurate and relevant
information on a timely basis.

2.3.5 Research on Family Business
In a study on changes to ownership and control of East Asian corporations between
1996 and 2008, Carney and Child (2013) observe the following:
* state ownership is on the rise, particularly in Hong Kong, Malaysia, Taiwan and
Thailand.
* family ownership has declined, particularly in Taiwan, Thailand and Indonesia.
* corporate governance reforms leading to greater widely held ownership is quite
often accompanied by political reforms.
Globerman et al. (2011), point out that it is dangerous to generalize corporate
governance practices in Asian companies. However, according to the authors, the
following features are emphasized in the relevant literature: “(1) concentrated
ownership, (2) extensive cross-ownership ties and pyramidal ownership structures, (3)
extensive family ownership with a high degree of overlap between controlling family
ownership and management, (4) significant state ownership with direct political
influence of management appointments, and (5) the relatively limited use of
professional managers in top management.
In his presentation of corporate governance challenges in Hong Kong, Paul Chow, the
then CEO of the HKEx, remarked that “INEDs may not be truly independent if
appointed by major shareholders” (Chow, 2008). Very often, friends and connections
of the controlling family fill the INED slots, who do not challenge the decisions of the
executive directors representing the controlling family (Ho, 2003, cited in CFA, 2009).
Corporate governance critic David Webb argues that INEDs are not independent if the
controlling shareholders can vote on their election as, consequently, “they are often just
rubber stamps” (Webb, 2011, p.3). Based on those observations, INEDs of familycontrolled listed companies may not be effective in performing their expected
monitoring function.
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Lau et al. (2008) point out that there is a distinctive Chinese cultural dimension in Hong
Kong. The head of the household of a family-controlled company is the “source of all
governance” (p. 19) and, adding to this, corporate leader’s near “cult” status makes
western-style governance impractical. Further, the authors say that Confucius culture
in Hong Kong places emphasis on harmony and interpersonal relationships. In short,
they are of the view that for family-controlled companies in Hong Kong, the underlying
principles of corporate governance should be based on Asian values (including the
teaching of Confucius).
Chen and Nowland (2010) observe that too much monitoring was detrimental to firm
performance and that an optimal level of moderate board monitoring exists in familycontrolled companies. The authors believe that too much monitoring would interfere
with the ambition and ability of the controlling family executives to create wealth for
all shareholders (including minority shareholders).
In respect of expropriation by controlling shareholders, Qian et al. (2011) find that
expropriation practice by controlling shareholders of listed companies in China is far
more serious in politically connected firms than in non-politically connected ones; the
reason being that with the benefits of political connection, those expropriating firms are
less concerned about reputation loss in capital markets that might lead to an increase in
their cost of capital. Further, the study also notes that those expropriating firms
underperformed other firms.
Another study of expropriation covering over 1,100 listed companies in China was
conducted by Chen et al. (2011). The study has the following findings:
* the existence of expropriation by controlling shareholders;
* ineffectiveness of corporate governance measures adopted such as separation of the
role of chairman and the role of CEO, etc. to alleviate controlling shareholders’
expropriation; and
* effectiveness of having an active supervisory board 5 to alleviate controlling
shareholders’ expropriation.

5

The two tiered board system has been adopted by some countries, particularly those in European
countries, such as Germany, but it has also been adopted by some Asian jurisdictions, such as China,
Japan and Taiwan. Under the system, there are two boards in a corporation, including the management
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Based on the above, the authors suggest that, instead of relying on the OECD prescribed governance practice, the regulatory bodies should focus on encouraging and
empowering the supervisory board with diversified representation.
On the other hand, with a sample of over 473 family firms in the US, McGuire et al.
(2012) find that family firms are less likely to engage in negative or socially detrimental
activities. The authors opine that family firms may avoid poor social behaviors and may
engage in positive social performance in order to maintain family reputation in the long
run.
In their study of connected party transactions in Hong Kong, Cheung et al. (2004) find
that minority shareholders experience significant value losses when companies
undertook connected party transactions. In that study, the authors examine a sample of
328 filings of connected transactions between Hong Kong listed companies and their
controlling shareholders during 1998 - 2000.
Many studies have been conducted on the performance of family-controlled companies
over the world in the last two decades. A study by Amran and Ahmad (2009) over 1640
listed companies in Malaysia from 2003 - 2007 finds family companies to have higher
firm performance than non-family companies (based on Tobin’s Q and return on assets).
According to the authors, their findings confirm previous studies on the performance
of family businesses. The study also indicates that the higher the number of board
meetings conducted, the better the company performance. Further, firms separating
their chairman and CEO outperform those with duality leadership.
A study on listed companies in Hong Kong by Lang et al. (2003) finds that familycontrolled companies have better economic performance than non-family-controlled
companies. Further, it is noticed that almost all family companies adopt pyramidal
structures to exert corporate control. The study also indicates that family-controlled
companies have lower market valuation relative to other types of firms. Further, market
also gives a lower valuation to the participation of second generation of the controlling
family in the business.

board and the supervisory board. The management board is composed of executive directors only,
whereas the supervisory board contains only members not in the management team of the corporation,
including outside directors and employees. Thus, the supervisory board plays an important monitoring
role on the corporation and its management.
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Jiang and Peng (2010) try to ascertain the relationship between family ownership and
control on the one hand and the firm market performance on the other, using 744 listed
family-controlled companies in eight countries including Hong Kong. It is found that
such concentration is “good” for firm performance in Indonesia and Taiwan, “bad” in
Hong Kong and “irrelevant” in Malaysia, the Philippines, Singapore and Korea. The
authors claim that “it seems plausible to suggest that different levels of investor
protection in their institutional frameworks may play a role in placing different
priorities in internal governance structures” (p. 28). As such, according to the authors,
reducing agency costs may be the priority in internal corporate governance in Indonesia
but not in Hong Kong.
In another study on listed family companies in China conducted by Kim and Gao (2012),
it is found that while family involvement in management has no direct effect on
performance, a firm’s family-longevity goals positively moderate the relationship
between family involvement in management and performance - the greater the support
for family-longevity goals the greater the positive relationship.
In a study by Holderness and Sheehan (1988) over certain companies listed on NYSE,
it is found that firms with controlling shareholders underperform their comparison firms
(based on Tobin’s Q). However, the authors do not detect any expropriation by the
controlling shareholders. Anderson and Reeb (2003) find that family firms outperform
non-family firms listed on NYSE. Further, performance of family firms with family
CEO does better than firms with outside CEO. With a sample of listed American family
companies, Villalonga and Amit (2006) observe that founder of firm acting as CEO or
as Chairman with a hired CEO creates firm value. On the other hand, family firms with
descendants of the founders serving as CEOs would reduce firm value.
In September 2017, Credit Suisse revealed their findings on a research related to family
businesses: “The financial performance of family-owned companies is also superior to
non-family-owned peers. Furthermore, family businesses appear to focus more on longterm growth and their share price returns have been stronger than their peers.” (Credit
Suisse, 2017). Their research identifies three key elements that led listed companies
with a significant family interest to outperform most listed companies:
* longer-term management focus
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* better alignment of management and shareholder interests
* focus on core activities
Based on the above studies about the performance of family companies, it would appear
that family companies in general have better economic performance than non-family
companies in the countries covered do. However, in terms of stock market performance,
family firms in Hong Kong and the US investigated in the previous studies as reviewed
above tended to underperform their counterparts.

2.3.6 INED and Independence
Although the Listing Rules require listed companies in Hong Kong to appoint INEDs,
neither the Companies Ordinance nor the Listing Rules define what INEDs are. Instead,
the Rules list “negative” criteria when an individual is not regarded as “independent”.
On the other hand, the Singapore Code of Corporate Governance defines independent
director as “one who has no relationship with the company, its related corporations, its
shareholders holding at least 10% of the voting stocks, or its officers that could interfere,
or be reasonably perceived to interfere, with the exercise of the director’s independent
business judgment with a view to the best interests of the company” (Section 2.3 of the
Code, p.3). Tricker (1978, p. 46) also defines independent director as “the director who
is genuinely independent of management, free from any relationship, financial or
otherwise, which might interfere with the exercise of independent judgment and be able
to resign if necessary from the directorship without financial hardship”.
Lipman (2008, p. 26) defines three different types of directors:
* Executive Director: one who is elected to the company’s board by its shareholders,
and is also employed in some other capacity in the company, usually being part of
senior management.
* Non-executive Director: one who is elected to the company’s board by its
shareholders, is not employed by the company, but does have some type of
relationship with the company (such as being a significant shareholder or an advisor
to the company) other than their position as director.
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* Independent director: one who is elected to the company’s board by its shareholders,
and has no other relationship with the company outside his position as a director.
Tricker (1978, p. 46) also suggests reasons for the appointment of INEDs:
“* to give access to relevant external information
*

to provide an independent appraisal and check on management

*

to strengthen the board

*

to give new perspectives on the company direction

*

to provide status”

Whitehead (2013) quotes five “intrinsic capabilities” required of an INED suggested
by Spencer Stuart, a human-resources search firm: intellectual approach, independentmindedness, integrity, interpersonal skills and inclination to engage. PwC UK (2014)
also suggests that before an INED candidate accepts appointment, he should ask himself:
* whether he has something to contribute
* whether he is capable of passing judgment on the company’s management/ strategic
plan/ risks/ alternatives/ competition
* whether he has sufficient time and whether he is committed
* whether he is aware of the risks

2.3.7 General Reviews and Commentaries on INEDs
It is the director’s responsibility to balance the commercial expectations placed upon
him with the need for him to comply with the law. In his speech delivered in the capacity
as the Chairman of Australian Securities and Investments Commission in 2006, Lucy
(2006, p. 2) reminded directors that their obligations and duties as director extend to
both commercial and legal perspectives. The below commercial expectations were
highlighted by him:
* to achieve efficient conduct of the company business
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* to set strategy that management can work towards
* to safeguard assets of the company
* to provide an environment where instances of material fraud and error are not
present
Keasey and Hudson (2002) use their combined academic knowledge and board
Chairman/director experience to analyze the role and effectiveness of NEDs. In respect
of the performance role of NEDs, they are of the view that the NEDs’ ability to
influence depends on three factors (p. 363):
* whether they have combined skills and knowledge to make an impact;
* whether the board and the company are run in such manner as to allow NEDs to
have an influence;
* whether they have the incentives to bring their skills and knowledge to bear.
They believe that the combined depth of knowledge and wisdom can contribute
significantly to key strategic issues (such as mergers and acquisitions, asset disposals,
etc.). They further claim that the executive directors are often “too close to the action
to see the ‘wood for the trees’” (p. 363).
In his review of corporate governance in Asian countries, Lin (2013) acknowledges that
INEDs in China and Taiwan are appointed due to their social ties and connection with
the controlling shareholders and that they are basically “window-dressing”. Further,
according to the author, Chinese culture values “harmony and interpersonal relations”.
In these circumstances, INEDs may do well in the “advisory” function but perform
badly in their “monitoring” role.
Lin and Chen (2004) observe that listed companies in Mainland China, Hong Kong and
Taiwan are dominated by family-controlled companies. It is easy for controlling
shareholders to choose their “own slates of independent directors who are technically
independent yet obedient to the controlling shareholders because of their nominating
and voting powers” (p. 61). They conclude that once listed companies are controlled by
controlling shareholders, “the availability of the institution of independent directors is
meaningless” (p. 61).
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With the aim of investigating the role and effectiveness of independent directors,
Urtiaga and Saez (2012) observe that:
* some empirical studies on the relation between board independence and firm
performance identify “no relationship”, while others show “ positive relationship”
and even “negative relationship”;
* due to their lack of the real independence, the institution of independent directors is
inefficient; and
* there exists expropriation of minority shareholders by controlling shareholders.
Morck (2004) cites Milgram’s (1974) experiments in social psychology - human nature
includes a “reflexive subservience to people perceived to be legitimate authorities”,
such as the CEO. Morck adds that independent directors whose careers are not
controlled by the CEO “might break the CEO’s spell and permit a degree of
disobedience by all the directors” (Morck, 2004, p. 13). As such, Morck believes that
listed companies need more independent directors who are not associated with the CEO.
He also supports “non-executive” chairs. As noted by the author, the Higgs Report
indicates that roughly half of the British “independent” directors are recruited by the
CEO through personal contacts or friendships.

2.3.8 Quantitative Studies on INEDs
There are substantial amount of studies on board, NEDs and INEDs and firm
performance using quantitative approach, based on archival data, etc. As indicated by
Urtiaga and Saez (2012), many studies investigate the relation between board
independence and firm performance. One example is Liao et al. (2011), who study the
relation between independent directors and the long-term performance of IPOs. Taiwan
firms applying for IPO after February 2002 must have at least two INEDs. Based on
496 IPOs between 1999 and 2005, the authors find that:
* while IPOs typically underperform in the post-issue period, companies after 2002
(which were required to have at least two INEDs) performed better than those
before 2002
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* firms with INEDs experienced less negative stock performance than those without
INEDs
* there is a positive association between the proportion of INEDs on board and postlisting stock performance for IPOs after February 2002.
Liao et al. (2011) conclude that the results of their study support the mandating of strong
corporate governance codes and laws for Taiwan.
Dahya et al. (2008) investigate the relation between the proportion of independent
directors on board and firm value in 799 firms with dominant shareholders across 22
countries (including Hong Kong). A positive relation is noticed particularly in countries
with weak legal protection for shareholders. The authors suggest that firms with
dominant shareholders could, if so desired, raise their firm value by appointing more
independent directors to their firms.
In addition, Jaggi et al. (2009) conduct a research on family control, board
independence and earnings management by studying all firms traded on the HKEx
during the period 1998-2000. It is found that a higher proportion of INEDs is associated
with more effective monitoring to constrain earnings management (thus enhancing the
quality of financial reporting). However, it is also noticed that the monitoring
effectiveness is reduced in family-controlled companies.
On the other hand, in a study by Fischer and Swan (2013) on board independence and
firm performance in Australia, it is found that the adoption of a majority of independent
board members is detrimental to firm performance. Starting from 2003, listed
companies in Australia are required either to adopt a majority of independent board
members or “explain why not”. In their study covering nine years from 2003 to 2011,
551 firms (“treated” firms) of their sample of 969 firms followed the new Australian
Corporate Governance recommendations while the remaining firms (“untreated” firms)
never adopted the independence majority. It is found that firms in the “treatment” group
resulted in significant falls in two market performance measures -Tobin’s Q and
Market-to-Book ratio, and also accounting performance – ROA (return on assets).
According to the authors, the mechanism triggering off the shareholder value
destroying process is the weakened incentives to monitor the CEO due to independent
directors getting negligible “skin in the game” relative to “gray” directors who appear
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to having been replaced following the adoption of the majority of independent board
members. In order to be “independent”, the independent directors are only allowed to
hold negligible shareholding in the company. The study finds that non-performing
CEOs are not only retained but are even better paid with directors themselves receiving
far higher fees.
Hwang and Kim (2009) argue that independent directors’ social ties to the CEO would
compromise their independence. By including social ties to the independence
dimensions, they notice that amongst the sample of Fortune 100 firms that they study:
* 87% of boards are conventionally independent but only 62% are both
conventionally and socially independent, and
* firms whose boards are both conventionally and socially independent award a
significantly lower compensation packages to CEOs, exhibit stronger payperformance sensitivity and stronger turnover-performance sensibility.
The authors include the following as indications of an informal, social tie: military
service, alma mater, regional origin, academic discipline and industry.
In their study of venture-backed firms in the US that went public from 1996 through
2008, Field et al. (2013) study the issue of “over-boarded” directors that serve several
boards at the same time. They find that among IPO firms which have limited experience
with public markets and are likely to rely greatly on their outside directors for advice,
busy boards are common and contribute positively to firm value. The authors opine that
busy directors tend to be better connected and more experienced than their non-busy
counterparts, and such attributes are of value to new IPOs with relatively limited
connections and experience. They further say that limiting the number of directorship
could impose costs on some firms, making it difficult for them to find suitable outside
directors.
Faleye (2011) observes that, in the US, active CEOs are a major source of candidates
for outside board positions. Faleye also finds that CEOs are paid more and their
compensation is less sensitive to firm performance when CEOs of other companies are
serving on their boards. Further, CEO outside directors have no effect on corporate
innovation but are associated with higher M&A returns, particularly for complex deals.
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2.3.9 Qualitative Studies on INEDs
Compared with quantitative studies, there are much fewer qualitative studies on
corporate governance and boards. Board research studies are often quantitative in focus,
based on demography, archival data and hypotheses testing (Long et al., 2005).
Difficulties of getting access to board and directors of major listed companies are well
recognized (Daily et al., 2003; Roberts et al., 2005). Instead of relying on theories and
large-scale archival data gathering, qualitative studies enable researchers to probe into
the experience of those with the responsibility of making their boards work (Cadbury,
1991) and to open up the “black box” of the board room (Roberts et al., 2005).
Tricker’s book, “The Independent Director” (1978), is a key example of the few early
studies. He conducts a series of 75 interviews with chairmen, managing directors,
executive directors and NEDs. Some of the ideas regarding the roles of NEDs that are
brought out from the interviews include: 1) outside view, 2) broader experience, 3) a
field of specialization, 4) to check on management, 5) to give a fresh perspective
avoiding inbreeding, and 6) ability and personality being important attributes.
English law firm Eversheds conducts a global investigation into the relationship
between board composition and the performance of companies during the 2008
financial crisis and releases the Eversheds Board Report (2009). The study includes
interviews with 50 directors from a sample of 241 companies involved in the
investigation. Some of the key findings are highlighted below:
* Board Size: most directors think that smaller board is effective and better
* Substantial shareholdings: with the exception of Hong Kong, a positive connection
between higher concentration of shareholdings and share price performance
* Independence: including Hong Kong, a positive connection between a higher
proportion of independent directors and share price performance
* Desired characteristics of independent directors: asking the right questions
* Role of the board: 1) Minders - overseeing management performance, 2) Strategists
- advisory role, and 3) Sounding board / pool of experience
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* Tenure: most directors think that the number of years a director serves is not an
indicator of usefulness or effectiveness
* Time commitment: 1) an effective board is one where the non-executive directors
are engaged and committed, and 2) most directors think that non-executive directors
should spend between 20-25 days on board activity.
* CEO/Chair split: more directors favor a divided role
* Remuneration for non-executive directors: 1) money is not the key consideration directors mention “status” and “giving something back” as reasons for taking up
appointment, and 2) directors’ fees in Hong Kong are notoriously low.
Lipman (2008) does a qualitative study for his doctoral thesis called “The Role of INED
in Australia”. From his detailed interviews with 12 INEDs, Lipman derives the
following themes about their role (pp. 176-179):
* Personal attributes: general business experience and specific skills of knowledge
not held by other board members
* Monitoring: monitoring the information provided in addition to monitoring
everything
* Performance enhancement: “doing their homework on the company” and the issues
that influence the company’s performance
* Structure: ensuring that the board and senior management are structured correctly
* Representative: being elected by shareholders to represent them
* Relationship: a director’s contacts and networks are likely to benefit the company.
Le Mire (2011) proposes four ideal types of independent directors that promote the
independence of mind: Monitor, Strategist, Resource-gatherer and Colleague. She
conducts semi-structured interviews with nine independent directors in Australia
regarding their work as independent directors and finds evidence that these directors
employ approaches consistent with the four ideal types, with the role of “Colleague”
more emphasized.
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One of the most noted qualitative studies on boards and directors is conducted by
Roberts et al. (2005). The study, commissioned by the Higgs Review, investigates
board effectiveness through examination of the work and relationships of NEDs. Forty
in-depth interviews with company directors were conducted. Their research suggests
that “the key to board effectiveness lies in the degree to which non-executives acting
individually and collectively are able to create accountability within the board in
relation to both strategy and performance” (p. S2). According to the authors, for NEDs
to be effective and to achieve the said accountability would involve the following
behaviors: challenging, questioning, probing, discussing, testing, informing, debating,
exploring and encouraging. They further suggest that NEDs should be “engaged but
non-executive”, “challenging but supportive” and “independent but involved” (p. S6).
In another highly noted book called “The Corporate Board” by Demb and Neubauer
(1991) written for practitioners (ie. people who serve on boards or have responsibilities
related to boards), the authors interviewed 71 directors from eleven multinational
enterprises. (NB. No Hong Kong company was involved.) Based on their study, the
most important tasks of the corporate board are (p. 45):
* setting strategic direction / creating policy for the company
* handling succession / hiring and removing of the CEO and top management
* controlling / monitoring / supervising
* caring for shareholders/ ensuring dividends
* making decisions on the use of resources
In addition, the authors note the views of some interviewees regarding the
responsibilities of NEDs (p. 109):
* they should have a critical mind (-from a French executive director)
* they take a helicopter view and use their wider vision to challenge the executives (from a British executive director)
* they protect the company from the enthusiasm of the executives (-from a British
NED)
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* their role is a limited one – a watchdog role (- from a British Chairman/CEO)
* they must know enough about the operation in order to “stir the pot” (-from a British
NED)
Long et al. (2005) study the differences between listed and unlisted UK boards by
conducting in-depth interviews with 25 NEDs who each served on the board of at least
one UK listed company and one large unlisted company regarding their role. It is found
that for listed boards, involvement in monitoring management performance, setting of
executive remuneration, appointment and removal of executive directors and
succession planning are more important. In contrast, for the unlisted boards,
involvement in strategy, financial monitoring, and shareholder communication have
higher priority. Further, risk analysis, induction, development, independent judgment,
and social status are important for both listed and unlisted boards.
In Malaysia, Annuar (2012) interviews 27 directors of listed companies to investigate
whether there are barriers to INEDs’ effectiveness in performing their roles. The study
reveals that most INEDs interviewed perceive that the barriers are either non-existent
or manageable except that INEDs in small firms might have problems with some of the
barriers. It is interesting to note that, according to the study, Malay NEDs who serve on
board of Chinese companies reveal that they could perform better in Malay based
companies than in Chinese companies in respect of being able to introduce new ideas
and being approached for advice. The author attributes the observation to Chinese
culture and opines that such ideas and advice are much less appreciated in Chinese
companies.
To my best knowledge, no serious qualitative study involving in-depth interviews with
directors/INEDs of Hong Kong listed companies has ever been conducted. A survey by
postal questionnaire to managing directors of Hong Kong listed companies regarding
their perceptions of their responsibility and duties was conducted by Majid et al. (1998).
According to the authors, the survey indicates that the respondents were generally
aware of their overall duties and responsibility as directors. However, some 40% of the
directors surveyed were either unsure or unaware of their various duties under common
law and /or under the Companies Ordinance.
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2.4 Literature Deficiency and Knowledge Gap
As mentioned earlier, board research studies are often quantitative in nature with only
those data publicly available (Long et al., 2005). Difficulties in getting access to the
board and directors of listed companies for detailed interviews are well recognized (see,
for example, Daily et al., 2003; Roberts et al., 2005) – the demands on time of those
busy directors are considerable (Le Mire, 2011). Moreover, to protect their and the
companies’ reputation, directors may not tell the researchers the absolute truth in the
interviews (Le Mire, 2011).
There are a number of serious qualitative studies on board directors and their role using
detailed in-depth interviews, including those conducted by Tricker (1978), Demb and
Neubauer (1991) and Roberts et al. (2005). However, those studies are on directors and
companies in the western countries where the culture of the directors and the corporate
structures of the companies are quite different from those of Hong Kong. For instance,
while most of the listed companies in the US and the UK have dispersed ownership, a
vast majority of the companies in Hong Kong are controlled by families or groups of
shareholders. There is a qualitative study done in Malaysia by Annuar (2012) on
whether there are barriers to INEDs’ effectiveness in performing their role.
The difficulty of gaining access to the board and the directors may lead to a big gap
between those who practise governance (basically the directors) and those who write
about it (e.g., regulators and academics in general); and as such, there is a risk that
discussions in this area may be “shaped more by theories rather than reality” (Le Mire,
2011, p. 357). It would be most useful to have findings on board directors (including
their role and effectiveness) founded on reality, “on the experience of those with the
responsibility of making their boards work” (Cadbury, 1991, p. viii). There is a true
need to know and understand how board and directors work in reality.
With no serious qualitative study having been conducted to explore the role and
effectiveness of INEDs in family-controlled listed companies in Hong Kong based on
the INED’s lived experiences, there is a significant knowledge gap in the literature on
the practice of corporate board and governance. To help fill the gap, I conducted a
qualitative study using a phenomenological approach to exploring and understanding
the role and effectiveness of INEDs in family-controlled listed companies in Hong
Kong based on their lived experiences. It is hoped that the findings would also provide
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ideas of how the board and its INEDs work in the Hong Kong listed company
environment.

2.5 Predictions of Research Results
While understanding the need to suppress my personal experiences, knowledge and
preconceptions of the roles of INEDs during the stages of data collection and analysis
(the “epoche” or “bracketing” approach), I did have my own predictions of the findings
on the major issues researched in this study on the basis of the literature reviewed in
this Chapter and my perceptions of the role and effectiveness of the INEDs of family
businesses listed in Hong Kong. They are summarized below.

Reasons for Appointment
*candidate's knowledge and expertise
*candidate's social status and social networks
*candidate's social tie with the controlling shareholders

Factors Considered by Candidate on Whether to Accept or Reject Appointment
*background of the company and its controlling shareholder; and the related risks
*roles involved and time required

Methods of Electing INEDs
*expect most respondents to support current system generally
*expect some respondents to open-mindedly consider alternative systems

Roles and Responsibilities of INEDs
*monitoring / supervising / control
*strategic / providing advice
*providing status

Effectiveness
*expect respondents to claim mediocre / satisfactory effectiveness
*expect respondents to claim better effectiveness in strategic / advisory than monitoring
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Barriers
*lack of time
*inadequate knowledge of the company's business and / or the issues concerned
*deference to the controlling shareholder / management

Resources
*expect adequacy and quality of information to vary significantly from company to
company (- well established listed company with good corporate governance providing
higher-quality information on a timely basis)
*expect adequacy and quality of training and induction programmes to vary from
company to company, but generally inadequate
*expect respondents to spend between 6 - 8 days (8 hours per day) per annum on board
papers /issues and board meetings plus a couple more days on committee work (if
appointed to serve committees)
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Chapter III Methodology

3.1 Qualitative Study Adopting a Phenomenological Approach
As mentioned in the last chapter, the methodology chosen for this research is a
qualitative study using a phenomenological approach to exploring and understanding
the role and effectiveness of INEDs in family-controlled listed companies in Hong
Kong based the interviewed INED’s lived experiences.
I wanted the interviewees to open up and have free flow of their thoughts expressed
during the interview sessions. The end goal was to let the subjects address openly the
issues of their independence, role and effectiveness as INEDs, as the subsequent
chapters of this research would demonstrate. The choice of qualitative method is
deemed most suited for such enquiries, where the subject matter in question requires
in-depth analysis from various subjects’ personal experiences.

3.1.1 Qualitative Study Versus Quantitative Study
According to Creswell (1994), a qualitative study is an inquiry process conducted in a
natural setting to understand a social or human problem, based on constructing a holistic
picture, formed with words and reporting views of participants. Creswell (2007) also
highlights the following characteristics of qualitative research (pp. 37- 39):
* Data collection in a natural setting
* Researchers as key instrument to collect data themselves
* Data gathering from multiple sources
* Inductive data analysis – building patterns, categories and themes from the “bottomup”
* Participants’ meanings – focusing on learning the meaning that the participants hold
about the issue
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* Emergent design – allowing for alterations to the initial research plan as the research
progresses
* Theoretical lens – researcher using a lens to view their studies from a theoretical
orientation
* Interpretive inquiry – researcher making interpretation of what he sees, hears and
understands
* Holistic account – developing a complex picture of the issue under study, generally
sketching the larger picture that emerges
Furthermore, according to Denzin and Lincoln (2000), qualitative techniques allow for
the analysis of behavior and social practices, underlines the importance of values and
attitudes of both individuals and groups as earned through their daily life experiences.
On the other hand, Burns and Grove (2005) regard quantitative research as an objective,
systemic process that makes use of numerical data to derive information. Quantitative
research explicates phenomena by collecting data and analyzing the data using
mathematical and / or statistical tools (Aliaga and Gunderson, 2002).

3.1.2 Five Qualitative Approaches
Creswell (2007) identifies five approaches in qualitative research:
* Narrative study: using spoken or written text to give an account of an event or a
chronologically connected series of events (Czarniawska, 2004)
* Phenomenological study: describing the meaning for several individuals of their
lived experiences of a phenomenon
* Grounded theory: generating a general explanation (a theory) of a process or
interaction shaped by the views of a large number of participants (Strauss and
Corbin, 1990)
* Ethnographic study: describing and interpreting the shared and learned patterns,
behaviors and beliefs of a culture-sharing group (Harris, 1968)
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* Case study: exploring a bounded system (a case) over time, through detailed, indepth data collection involving multiple sources of information

3.1.3 Phenomenological Approach
To achieve its purposes, I conducted a qualitative research adopting a
phenomenological approach. I wish to obtain the unbiased lived experiences of the
participants as INEDs of family-controlled listed companies in Hong Kong. From the
experiences of the interviewed INEDs collected and analyzed, I would reduce them to
a central meaning or the “essence” of the experience (Creswell, 2007). Ultimately, it is
hoped that the themes and essences of the experiences revealed will cast light on the
role and effectiveness of INEDs of family-controlled listed companies in Hong Kong.
A quantitative research is unlikely to be able to capture the lived personal experiences
of the INEDs. Most of the studies on NEDs/INEDs in the past are quantitative in nature,
seeking to establish relationships amongst variables using statistical tools. In this study,
I do not have any hypotheses or variables in mind, and as such, quantitative research
method is not suitable.
In her paper “Revisiting phenomenology: its potential for management research”,
Ehrich (2005) highlights the worthiness and value of phenomenology as a methodology
for exploring human related experiences within management studies. She further quotes
possible research questions where phenomenology may be used: “What does it mean
to be a manager?”, “What is tactfulness and thoughtfulness in management?”, etc. Due
to its ability to uncover the essence of lived experience, Ehrich opines that
phenomenology has great potential in understanding management phenomena because
management is a “process and practice that has a strong human dimension” (Ehrich,
2005, p. 9).
Edmund Husserl, who first articulated the phenomenological method, may be regarded
as the founder of contemporary phenomenology (Ehrich, 2005). According to Smith
(2007), Husserl’s phenomenology is basically the study of the essence of consciousness
as experienced and described by a person from a first-person view point. Based on
Husserl, the best way to understand phenomena in a totally objective manner is to
suspend all presuppositions and preconceptions. According to Moustakas (1994), the
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challenge of Husserl’s phenomenology is to describe things as they are. According to
Holloway and Wheeler (1996), a phenomenology researcher will endeavour to
objectively narrate the lived experiences of the participants without making prior
assumptions about the reality of the experiences. Upon collection of the data, the
researcher will examine the phenomenon and reflect on the underlying meanings to
obtain truthful and complete descriptions of the lived experience (Moustakas, 1994).
Like many other qualitative research methods, threats to validity is an issue that requires
to be carefully addressed (Maxwell, 1992).
Compared with phenomenology, the other four major qualitative methods highlighted
by Creswell (2007) and briefly explained earlier, namely, narrative, grounded theory,
ethnography and case study, are not suitable for the proposed study. According to
Wimpenny and Gass (2000), phenomenology is a highly appropriate method in
conducting studies on human experience.

3.2 Data Collection
3.2.1 Population
The population of the study was all INEDs of family-controlled companies listed on
the HKEx. They might act as INEDs of more than one listed company. To make sure
that the samples selected had adequate experience as INEDs, the study excluded from
the population those who had served as INEDs for less than two years.

3.2.2 Sampling
It would be very difficult to secure suitable INEDs who were willing both to be
interviewed and to tell their truthful experiences for the following reasons:
* most INEDs in Hong Kong are senior executives or professionals who are very busy
* the experience and information to be disclosed can be very sensitive and
confidential.
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I used a combination of convenience and purposive sampling for the study. According
to Saunders et al. (2003), convenience sampling involves haphazardly selecting cases
that are easiest to pick as samples. On the other hand, purposive sampling allows the
judgmental selection of certain participants by the researcher for inclusion in the study
(Burns and Grove, 2005). By using purposive sampling, the study could help ensure
that more variety of industries (particularly those dominated by family businesses) are
covered.
As mentioned earlier, it would be very difficult to recruit suitable INEDs for a study of
this nature. Amongst the INEDs that I knew personally and those referred to me, I
endeavoured to ensure there were adequate representation with regards to genders, age
groups, and types and sizes of companies they acted for.
Probability sampling, which usually involves a large sample and using a statistical
random selection process, is considered not suitable for this study. I recruited a small
sample in this qualitative study adopting phenomenological approach and had no
intention to generalize my findings. Further, it would be practically impossible to use a
statistical random selection process to recruit participants for a study of this nature.

3.2.3 Sample Size
By and large, social scientists and statisticians agree that much smaller samples are
required in qualitative studies than in quantitative researches. Miles and Hubermann
(1994) say that a smaller number is justified by the exploratory and investigative nature
of qualitative research. According to Ritche, Lewis and Elam (2003, cited in Mason
(2010)), there is a point of diminishing return to a qualitative sample – more data do
not necessarily yield more information. One occurrence of a piece of data may be
adequate for becoming part of the analysis framework. Further, qualitative studies are
concerned with meaning rather than generalization.
For qualitative studies, Schmicking and Gallagher (2010) believe that a sample of no
more than 10 is usually adequate. In respect of phenomenology research, Polkinghorne
(1989, cited in Creswell (2007)) suggests researchers to interview five to 25 participants
all having experienced the phenomenon. According to Strauss and Corbin (2008),
saturation occurs when there is no more new relevant data emerging from additional
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interviewees; that is, the interviewees are giving the same information as provided by
the earlier interviewees. For this study, I originally planned to interview about 20
INEDs, but would interview more if saturation was not achieved after having
interviewed the targeted number of respondents. However, as saturation of data was
achieved after interviewing around 15 INEDs, I only ended up interviewing 17 instead
of 20 INEDs.
In addition to interviewing 17 INEDs, I also interviewed a Chairman (from the
controlling family), a Managing Executive Director (not from the controlling family)
and a company secretary of family-controlled listed companies to hear their views about
INEDs, for triangulation purposes. As such, the total number of interviewees in this
study is 20.

3.2.4 Interviews
The study was organised to conduct in-depth one-on-one interviews with the INEDs to
obtain first-person reports on their lived experiences. Further, in respect of interviewees
with concurrent multiple INED appointments, I asked them to single out one and only
one of their INED appointments as the basis in narrating their INED experience.
According to Bailey (1982), the interview method usually has a high response rate and
provides accurate and informative data. Further, the participants have no opportunity to
collaborate with others and as such their responses will be of their own.
For this study, semi-structured and in-depth interviews were conducted with the
assistance of an interview guide. However, the sequence of the questions was adjusted
depending on the responses of the interviewees. The questions were open-ended to give
the participants the opportunity to talk about their experiences freely. However, should
the participants start to talk totally outside the topics, I would have to direct the
conversations back to the topics under the interview guide (Weiss 1994). A semistructured interview process with open-ended questions also allows the interviewer to
explore the different and specific views of the particular interviewees (Le Mire, 2011).
For research on corporate governance and board of directors, Clarke (1998) highlights
a few possible approaches, namely, data base survey, questionnaire survey, board room
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observation and interview survey. Obviously, the first two methods do not allow the
proposed study to obtain detailed information on the lived experiences of the
participants and, as such, are not suitable for this phenomenological study. In respect
of the third approach, access to board meetings is usually not possible due to
confidentiality consideration. Further, even if observation is obtained, I would not be
able to find out the views and experiences of the participants not expressed at board
meetings. In these circumstances, it appeared that interview survey was the most
appropriate method for the proposed study to obtain the lived experiences of the INEDs.
The following pros and cons are often quoted for interview surveys (Mahoney, 1997;
Kvale, 1996).
Pros:
* direct feedback from interviewees
* opportunity to probe
* opportunity to explain and clarify questions
* can use observation as another evaluation method
* yields richer data and insights
* personal interaction with interviewee generating rapport
* topics can be explored in depth
* flexibility in choices of location and time
Cons:
* interviewers’ bias and errors
* too much flexibility leading to inconsistency across interviews
* analysis may be more difficult and results may be more subjective
* properly trained interviewers required
* time-consuming and usually costly
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3.2.5 Recording of Information
In an interview survey, the researcher may record the information obtained by taking
detailed notes, taping the interview or doing both. Weiss (1994) admits that many
participants may feel uncomfortable with tape-recording and therefore withhold
information. Nevertheless tape-recording is still preferred by him on the grounds that it
is impossible for the researcher to take note of each and every word. In this connection,
I sought the views of three INEDs. Two of them admitted that they would feel
uncomfortable to talk freely about their experiences as INEDs if the interview was taped.
The third said that he would not accept to be interviewed if the conversation was to be
taped. Their concern regarding taping was understandable – as the information they
disclosed might be highly confidential and sensitive. It was likely that many of the
interviewees were, by nature of their position and social status, highly sensitive to their
own responsibility and reputation (and that of the companies). To enhance the chances
of obtaining the truthful lived experiences of the INEDs, I decided not to tape the
interview. According to Dale (1996), it is important that the participants trust the
researcher, feel relaxed and comfortable and develop rapport with the researcher. The
fact that the interviews were not taped was likely to help in this regard.

3.2.6 Bracketing
In phenomenological research, it is necessary to objectively narrate the lived
experiences of the participants without making prior assumptions about the reality of
the experiences (Holloway and Wheeler, 1996). According to Moustakas’ (1994)
“epoche” (or “bracketing”) approach, the researcher should set aside, as far as possible,
all preconceived experiences to best understand the experiences of the participants. In
this study, I had endeavoured at both the stages of data collection and data analysis to
suppress my personal experiences, knowledge and preconceptions of the role and
efficiency of INEDs to let the participants’ experiences and point-of-view emerge.
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3.3 Data Analysis
For data analysis, I adopted, in principle, the modified Van Kaam approach by
Moustakas (1994), adjusted to suit the particular nature of this study:
* reading in detail the transcripts and thereafter listing every expression relevant to
the experience
* deriving invariant constituents by reduction and elimination (of irrelevant
experiences)
* clustering and thematizing the invariant constituents
* verifying the themes for their essential incidental nature
* constructing an individual textural description
* constructing an individual structural description
* constructing a composite textural-structural description of the essence of
experiences.
The modified Van Kaam method by Moustakas, adjusted to suit the particular nature of
this study, provided me with a well-structured framework to assemble the collected
information into meaningful descriptions of the essences of experiences for this
phenomenological study.

3.4 Confidentiality and Ethical Issues
In a recent research on INEDs in Australia, Le Mire (2011, p. 364) admits that, due to
the importance of reputation to their appointments, the INEDs are “likely (even subconsciously) to portray a positive picture of their contributions and the governance of
the corporations with which they are associated.” The true lived experiences disclosed
by the INEDs may touch upon highly sensitive issues about the INEDs themselves,
their role as INEDs, the controlling families and the public companies. To encourage
the INEDs to discuss their true experiences and views, the interviews were conducted
in strict confidence and the anonymity of participants was preserved. Having discussed
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with a couple of INEDs whom I knew well, it was believed that the below measures
were useful and would be greatly appreciated by the participants:
* absence of audio-taping
* assurance of anonymity
* no requirement for them to sign any document
* undertaking by me that their names and the names of their companies would be
removed immediately upon completion of the interviews (with no record of names
kept)
* undertaking by me that their names and sources of information will not be disclosed
to any party, etc.
The participants were presented an Information and Consent form containing the
following: nature, purposes and benefits of the research, description of risks, statement
of anonymity and confidentiality, participant’s right to withdraw and request for verbal
consent. I also explained to the participants the contents of the form and answer any
query or concern they might have. To give the participants the comfort of strict
anonymity and confidentiality, I did not ask them to sign any consent form. Instead, I
asked for their verbal consent.

3.5 Validity and Reliability
It seems that qualitative researchers and academics have used different terms to define
validity in qualitative studies. Eisner (1991) uses the word “credibility” instead of
“validity” or “validation”. To Neuman (2006), “validity” means “truthful” and
“authentic”. Denzin and Lincoln (2000) define internal validity by reference to which
the information matches reality. Creswell (2007) regards validation as an attempt to
assess the accuracy of the findings as described by both the participants and the
researcher. External validity mainly concerns the extent to which conclusions of a study
can be generalized to other contexts (Leedy and Ormrod, 2005). In view of its nature,
the generalizability of the findings of the phenomenological study to be conducted by
me is admittedly limited.
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I adopted a number of the below validation strategies recommended by Creswell (2007):
* prolonged engagement and persistent observation in the field
* triangulation: interviewing a Chairman, a Managing Executive Director and a
Company Secretary (with good Hong Kong listed company experience) and
obtaining their views about INEDs of family-controlled listed companies in Hong
Kong, particularly their observations of the INEDs’ role and effectiveness.
* peer review to provide external check of the research process
* clarifying researcher bias from the onset of the study
* member checking by soliciting the participants’ views of the credibility of the
findings and interpretations
* rich, thick description allowing the readers to make decisions regarding
transferability
Reliability is about dependability or consistency (Neuman, 2006). As indicated earlier,
to encourage the participants to describe their lived experiences freely, I decided not to
audio-tape the interviews. I believed the fact that I took detailed notes of all interviews
and carried out the subsequent coding all by myself would enhance consistency.
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Chapter IV Findings And Discussions

4.1 Introduction
The findings discussed in this Chapter are based on the analysis of the data collected
through the in-depth interviews with 17 INEDs, a Chairman (from the controlling
family), a Managing Executive Director (not from the controlling family) and a
Company Secretary. As an explorative qualitative study, I did not claim my sample of
17 participants in any way to represent the views of all INEDs of family-controlled
listed companies in Hong Kong. Yet these interviewees included both genders and were
in a wide age range; they also came from listed companies of different sizes and
industry categories. Thus, the sample of respondents of this study should be able to
represent diversified views of INEDs of family-controlled listed companies in Hong
Kong. The demographic summary of the participants is shown in Table 4.1 below.
Table 4.1: Demography of the Participants in this Study
Demographic Character

Categories

Gender

Male
Female
Less than 55
55 to 75
More than 75
Materials
Industrials
Consumer Goods
Consumer Services
Financials
Properties/Construction
Less than HK$100M
HK$100M to HK$1,000M
More than HK$1,000M

Age

Company served Nature of business

Company served – net profit

Number
15
2
4
10
3
1
1
3
6
2
4
6
6
5

Although each participant’s experience as INED was unique, similarities in their
experiences and views held by them were found, and as a matter of fact, I noted quite a
lot of similarities. The findings from the interviews are analyzed and discussed in the
following categories:
-

Independence
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-

Selection and appointment of INED candidates

-

Method of electing INEDs

-

The roles and responsibilities of INEDs and their effectiveness

-

Barriers to INEDs’ performance and means to overcome them

-

Resources: information, training, time, etc.

The Chairman, the Managing Executive Director and the Company Secretary
interviewed all worked with not less than eight INEDs of family-controlled listed
companies in Hong Kong. For the purpose of triangulation of data, they should be able
to provide their views on the role and effectiveness of INEDs based on their experience
and observations. Their views and comments are also discussed in the later part of this
Chapter.

4.2 Independence
4.2.1 Concept of Independence
Respondents were asked to give their views of “independence” in respect of the position
“independent non-executive director”. The following themes have been derived from
the information obtained from the interviews with the respondents:
* Theme A1: Freedom to make one’s own decision
-

Subtheme A1a: Free from influence of others

-

Subtheme A1b: Free from control of others

* Theme A2: Ability to stand alone
-

Subtheme A2a: Don’t have to answer to someone else

-

Subtheme A2b: Ability to say “no”

* Theme A3: Perceived independence / appearance of independence
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A vast majority of the respondents regarded “independence” as the most important
characteristic of INED, and understood that, for listed companies in Hong Kong,
appointment of INEDs was a HKEx’s listing requirement. Some respondents also
mentioned “being non-executive, not involved in the day-to-day management of the
company” as an important characteristic. The quotes of “independence” and “nonexecutive” were totally understandable as the position was called INED. As commented
by a respondent, “of course, based on the term INED, the most important characteristics
or criteria of an INED are “being independent” and “being a non-executive”. “If he is
an executive and part of the company management, then he will not be able to make
independent, objective judgment on the company’s operation.”
A couple of respondents quoted “capable persons who are able to contribute to the
company” as an important characteristic on their belief that listed companies should
and did appoint capable people as INEDs in addition to the requirement of
independence. One respondent also mentioned “well-known/well-respected” as a
characteristic of INEDs in Hong Kong: “As those well-known names will enhance the
corporate image and creditability of the company”.

*Theme A1: Freedom to make one’s own decision
When being asked about their views of “independence” and its characteristics, most
respondents quoted “freedom from control by others” or something rather similar, such
as “freedom to make one’s own decision” and “ability to make decisions free from
influence of other people”. One respondent said, “to me, independence means we are
free to make our own independent decisions without being influenced by others, to do
the things we want to do free from control of others.”

*Theme A2: Ability to stand alone
Other characteristics mentioned by some respondents included “able to stand alone”,
“don’t have to answer to someone else” and “ability to say ‘no’. One respondent said,
“being independent, we don’t have to answer to anyone – we are able to say ‘no’.” It
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appeared that most respondents regarded intrinsic capacity for independent judgment
as a crucial element of independence.

*Theme A3: Perceived independence / appearance of independence
One respondent, however, also mentioned about the importance of “appearance of
independence” or “perceived independence”. “If an INED candidate (despite being able
to pass the eight factors of independence) is perceived by the public to be an intimate
buddy of the Chairman / CEO, he will not be regarded as independent; and his
appointment as INED will adversely impact the public perception of the credibility of
the board”, remarked by one respondent with a professional background.
Neither the Companies Ordinance nor the Listing Rules actually define what INEDs
are. However, the HKEx provides guidelines to assist listed companies to assess the
independence of their INED candidates and also potential appointees to assess their
own suitability. Under Listing Rule 3.13, when assessing the independence of an INED
candidate, the HKEx will consider eight factors in respect of share and securities
ownership in the listed company; provision of services as professional advisors to the
listed company or connected persons; connection with a director, the chief executive or
a substantial shareholder; prior engagement as an executive director of the listed
company; financial dependence on the listed company group or its connected persons;
etc.
When being asked about the HKEx’s eight factors in respect of independence, most
respondents said that they were aware that there were a number of criteria to determine
if they were independent (although many of them did not know that there were eight
factors). Further, all respondents believed that they were independent based on the
HKSE’s criteria regarding independence. Respondents who had a legal or accounting
background appeared to understand the eight factors well. A respondent who was a
professional accountant said, “I fully understand the HKEx’s eight factors in assessing
our independence. To me, they are not difficult to satisfy. You are likely to be
independent if you are not a close relative (such as husband or son) of the controlling
shareholder or Chairman /CEO, are not an employee or adviser of the company or
connected persons, hold no shares in the company and don’t owe the company any
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money.” A number of interviewees who were older businessmen or retired executives
admitted that they had not studied the eight factors at their time of appointment. Instead,
they believed that they were independent as confirmed by the listed companies. Listed
companies were required to confirm with the HKEx the independence of their INEDs.
A couple of respondents expressed their doubt regarding the adequacy of the eight
factors of independence, which did not seem to be capable of preventing the controlling
shareholder/Chairman from appointing his intimate friend as an INED of the company.
Out of the eight factors affecting independence under the Listing Rule 3.13, the sixth
one refers to a person who “is or was connected with a director, the chief executive or
a substantial shareholder of the listed issuer within two years immediately prior to the
date of his proposed appointment”. (The rule further explains: “Without prejudice to
the generality of the foregoing, any person cohabiting as a spouse with, and any child,
step-child, parent, step-parent, brother, sister, step-brother and step-sister of, a director,
the chief executive or a substantial shareholder of the listed issuer is, for the purpose of
rule 3.13(6), considered to be connected with that director, chief executive or
substantial shareholder.”) It appears that, per Listing Rule 3.13, only close relatives are
interpreted to be “connected” persons; and intimate friends (who may have relationship
closer than real relatives) can be appointed as INEDs.
In the US, the Delaware Supreme Court recently handed down an important decision
on the subject of outside director’s independence. In Sandys v Pincus (5 Dec. 2016),
the Court held that an outside director was not independent because of his personal
connection to the company’s founder and controlling shareholder. In that case, an
outside director Ms Siminoff (and her husband) co-owned a private airplane with the
founder/controlling shareholder Mr Pincus. The majority opinion was that the coownership of a personal asset (i.e., an airplane), which was “suggestive of detailed
planning indicative of a continuing, close personal friendship”, indicated that the two
families were already very close to each other and suggested they were intimate friends,
“because a plane is personal asset” that “requires close cooperation in use”. The
Delaware Court (in split decision) found the relationship between Pincus and Siminoff,
co-owners of an airplane to be the type of very close personal relationship that, like
family ties, one would expect to heavily influence a human’s ability to exercise
impartial judgment. The judgment of the Sandys case seemed to be in conflict with the
judgment of some earlier held Delaware Supreme Court cases accepting that personal
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relationships were not enough to create reasonable doubt regarding a director’s
independence.
The rules regarding “independence” of the NYSE and the National Association of
Securities Dealers Automated Quotations (NASDAQ) are, in my opinion, rather similar
to the HKEx’s Listing Rules in spirit. The NYSE Listing Manual states: “no director
qualifies as ‘independent’ unless the board of directors affirmatively determines that
the director has ‘no material relationship’ with the listed company, either directly or as
a partner, shareholder or officer of an organization that has a relationship with the
company.” The NASDAQ's Rules say that “an independent director must not be an
officer or employee of the company or its subsidiaries or any other individual having a
relationship that, in the opinion of the company's board of directors, would interfere
with the exercise of independent judgment in carrying out the responsibilities of a
director.”
Both the NYSE and the NASDAQ use the word “relationship” (with the company)
while the HKEx uses the word “connected” (with the CEO) in assessing an INED’s
independence. The Sandys judgment may provide food for thought for the HKEx and
majority shareholders / management of listed companies.

4.2.2 Whether INEDs Act Independently
When respondents were asked if they had always acted independently as INED, a few
of them admitted that they did not always act absolutely independently on issues that
were not critical. One respondent said, “for issues that are not critical, I am willing and
go along with the wishes of the controlling shareholder/Chairman on the understanding
that they are not trying to cheat the minority shareholders. In terms of salaries and bonus,
for example, I would go along with the management’s proposals (even if I might not
hundred percent with them) provided they could provide me with bench-marking data.”
Another respondent said, “Frankly, I sometimes find it difficult to object to nominations
for directorship made by the controlling shareholder/Chairman. I would, of course,
object to the appointment if the nominee was a crook”.
However, on critical issues that respondents believed might cause public concerns (or
even investigation), they would vote according to the full merits of the cases even if
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their votes were against the wishes of the controlling shareholder/Chairman. One
respondent said, “If the company had made no profit or little profit and the management
proposed to pay the Chairman/CEO affiliated to the controlling family a big bonus, I
would definitely vote against the proposal. Had such resolution been passed, I am sure
that the public and activists would heavily criticize it.” Another respondent said, “The
corporate governance of Hong Kong listed companies have improved a lot over the past
ten years and I believe most listed companies (whether diversified or family-controlled)
and their management act fairly these days. In any way, if they don’t behave well,
financial analysts, institutional investors, share activists and the press will all go after
them.”
A couple of respondents told me that they felt that the Chairman/controlling shareholder
would sometimes be upset if the INEDs challenged their views on issues not biased
against the minority shareholders – possibly because they were the major owners and
believed that they were experts of their own business.

4.2.3 Tenure of INED Service and Independence
Pursuant to A.4.3 of the Hong Kong Corporate Governance Code: “Serving more than
9 years could be relevant to the determination of a non-executive director’s
independence. If an INED serves more than 9 years, his further appointment should be
subject to a separate resolution to be approved by shareholders. The papers to
shareholders accompanying that resolution should include the reasons why the board
believes he is still independent and should be re-elected.” It appears that many
jurisdictions have adopted 9 years as a tenure limit. The Corporate Governance Codes
of both the UK and Singapore contain tenure limit provision rather similar to that of
Hong Kong. On the other hand, in Malaysia, tenure in excess of 9 years but less than
12 years requires justification and annual shareholders’ approval. Further, for tenure in
excess of 12 years, annual shareholders’ approval via 2-tier voting is required. In India,
tenure beyond five years requires a special resolution by shareholders.
One of the reasons for limiting an INED’s tenure is to avoid an INED becoming unduly
deferential to the CEO /management. Some also argue that contributions and usefulness
of an INED may wane after he has served the board for a long period. In contrast, those
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in favour of not limiting the tenure argue that longer-serving INEDs have much better
knowledge of the company’s operation and can make more contributions than those
newly appointed INEDs. For family-controlled listed companies where INEDs are
basically appointed with the support of the controlling shareholders, the argument that
long-serving INEDs may become unduly deferential to the CEO (usually from or
indirectly appointed by the majority shareholders) appears to be irrelevant.
When being asked about the impact of length of board tenure on independence, the
views of the respondents were quite divided. About half of the respondents believed
that long service adversely impacted the independence or effectiveness of an INED
while the other half of them did not think so. One respondent from the former group
said, “An INED who has served for many years is likely to develop too close a
relationship among board members and the Chairman/CEO, hence adversely affecting
his independence. Moreover, he knows the business and operation of the company too
well and may also grow tired, as this may blunt his independent judgment.” However,
a respondent from the latter group commented: “I don’t think independence is the key
issue – it’s about the INED’s ability to continue contributing to the company after nine
years of service and it very much depends on the individual. I think having a nine-year
benchmark is not a bad thing, as both the company and the concerned INED will have
the opportunity to critically review the situation prior to another re-appointment. I have
been acting as an INED in a company for over ten years and I have always acted
independently. I voted against the wishes of the controlling shareholder/Chairman a
couple of times and have not been fired – they respected my professionalism and
independence. As a matter of fact, despite my suggestion to retire after my 9 years of
service, the controlling shareholder sincerely asked me to stay on.” Another respondent
added, “The Code does not require an INED of 9-year service to step down; it only
requires his re-appointment be approved by the shareholders under a separate resolution.
I believe that whether beyond 9 years is too long or not very much depends on the
individual’s own integrity and ability to serve the company.”
On the other hand, an older respondent with a professional background commented:
“An experienced, long-serving INED has a deeper knowledge and understanding of a
company’s operation and he is more able to stand up firmly to the company’s
management. A person’s own integrity and mentality determines whether he acts
independently or not. There is no guarantee that a newly appointed INED will act more
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independently than a long-serving INED and vice versa.” One respondent was of the
view that a balanced board should comprise both longer serving and newly appointed
INEDs. It may be true that while longer serving INEDs have good insight into the
company’s business and its operating environment, newly appointed ones may bring to
the board new knowledge, stimulating ideas and energy.

4.2.4 Factors Adversely Impacting INEDs’ Independence
Respondents were asked what factors might adversely affect their independence as
INEDs. Based on the information provided by those who admitted that they did not
always act independently, the following themes have been derived:
* Theme A4: Going along with the controlling shareholder / management due to
deference to them
-

Subtheme A4a: Strong friendship / social tie with the controlling shareholder /
Chairman

-

Subtheme A4b: INED effectively appointed by the controlling shareholder /
Chairman

-

Subtheme A4c: Controlling shareholder/ Chairman of high social status and
reputable

* Theme A5: Inadequate knowledge of the subject matters
* Theme A6: Inadequate time given at the meeting to debate the subject matters
* Theme A7: Chinese culture and preservation of harmony

For the few respondents who admitted that they occasionally went along with the
wishes of the controlling shareholders (even if they did not hundred percent agree with
their views) provided they knew that the controlling shareholders were not cheating the
company, said that they did not want to embarrass and upset the controlling
shareholders/Chairman either because of their friendship/strong social tie or because
their appointments were indirectly made by the controlling shareholder/Chairman. One
63

respondent said, “The Chairman invited me to join the board. He is a respectable
gentleman with high profile.” It is not surprising to notice that the background of the
controlling shareholder influences whether INEDs are willing to go along with the
views of the controlling shareholder/management. One respondent made the following
comment: “For controlling shareholder/management that has good social standing and
reputation, I am more willing to go along with their views even if I have some doubt –
I am more inclined to give them the benefit of the doubt. They are not crooks and they
have reputation to mind their businesses.”
One respondent admitted that the lack of adequate information and understanding of
the subject matters had occasionally led him to go along with the controlling
shareholder’s/Chairman’s view provided that he did not feel that the controlling
shareholder/management was trying to cheat the company or the minority shareholders.
“As they are the full time executives and have much better knowledge about their own
business than I, I believe that I can rely on their judgment as long as I feel that they are
not acting dishonestly.” Another respondent said, “It would help our work if the
controlling shareholder/management would always provide us with clear and precise
information about the subject matters, provide us with more time to digest them before
coming to the meeting and also let us have more time at the meeting to deliberate on
the matters. All these would help us make independent judgment and discharge our
duties as INED.”
Harmony, a highly valued virtue in Chinese culture, may also have an impact on an
INED’s independent judgment. One respondent said, “To preserve good harmony on
the board, I am inclined to go along with the majority’s proposals unless those proposals
are to me detrimental to the company or the minority shareholders. Some Chinese
controlling shareholder/management think appointing you as an INED is a favour and
while they appreciate useful advices, they do not expect you to frequently challenge
them.” The comment made by this respondent seems to echo the cultural effect
observed by Annuar (2011) in his study of directors in Malaysia: “Interviews with
Malay NEDs serving on the board of Chinese companies revealed that they believe that
they could perform better in Malay based companies by introducing new ideas and
being approached for advice on many fronts. In contrast, these ideas and advice are very
much less appreciated in Chinese companies …”
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4.2.5 Summary and Conclusion
It seems that “independence” was regarded by most of the respondents as the most
important element of INEDs, although some respondents mentioned that “capable
persons who are able to contribute to the listed company” is also an important
consideration when listed companies consider appointing INEDs. In respect of their
views of independence, most respondents quoted “freedom to make one’s own decision”
and “ability to stand alone and to say ‘no’.”
It appeared most respondents (including those who had been appointed as INEDs for
nine years or longer) were not against having the nine-year benchmark regarding INED
tenure. After all, the Code does not prohibit INEDs from being appointed beyond nine
years. It provides the opportunity for both the listed company and the concerned INED
to critically review the situation prior to another re-appointment.
A few of our respondents honestly admitted that there were times INED appointment/
reappointment decisions recommended by the controlling shareholder/management
were made to unify the board. Whilst they did not feel it compromised their
independence per se, the notion of independence is moderated by the importance of the
board’s solidarity and harmony. The factors include deference to the controlling
shareholder/management. Other matters affecting their judgement that are relevant to
this research are inadequate knowledge of the subject matters and inadequate time given
at board meetings to debate on certain items on the board meeting’s agenda.

4.3 Appointments of INED Candidates
4.3.1 Reasons for the Appointments
The respondents were asked the reasons they believed for their appointments as INEDs.
Based on the information collected from the interviews, the following themes have been
obtained:
* Theme B1: Necessity of appointing INEDs under the HKEx’s Listing Rules
* Theme B2: Candidate’s knowledge and expertise and personal attributes
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-

Subtheme B2a: Candidate’s knowledge and expertise in the company’s specific
industry/business

-

Subtheme B2b: Candidate’s knowledge and expertise in the related other
industry / business and/or general management and business skills

-

Subtheme B2c: Candidate’s knowledge and expertise in areas supporting the
company’s industry/business (such as banking, finance, accounting, legal, etc.)

-

Subtheme B2d: Candidate’s personal attributes

* Theme B3: Candidate’s social status, achievements and public image
* Theme B4: Candidate’s social tie with the controlling shareholder / management
* Theme B5: Candidate’s willingness to accept a relative low INED fee

*Theme B1: Necessity of appointing INEDs under the HKEx’s Listing Rules
Under the HKEx’s Listing Rule 3.10, every board of directors must appoint at least 3
INEDs of whom at least one of them must have appropriate professional qualifications
or accounting or related financial management expertise. Further, Rule 3.10A provides
that a listed company must have INEDs representing at least one-third of the board.
A couple of respondents told me that they understand that their appointment was due
to their company’s need for complying with the Listing requirements. It is well known
that, for some small listed companies, the cost of maintaining three INEDs is quite a
financial burden and the appointment of INEDs to comply with the Listing Rules is
regarded as a necessary evil. I notice that even controlling families of some larger listed
companies do not believe INEDs can contribute much to their companies, as pointed
out by the Chairman of a family-controlled listed company interviewed by me (see
Section 4.8).
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*Theme B2: Candidate’s knowledge and expertise and personal attributes
In terms of the candidate’s background, a couple of the respondents told me that they
believed they were appointed due to their knowledge, experience and business
connections in the listed company’s business, or its related or supporting business. On
the other hand, quite a few respondents said that they believed that they were appointed
because of their all-round business experience and network, as well as general
management skills. One respondent said, “my experience and knowledge is not directly
relevant to the listed company but they still recruited me. I believe they have more than
enough experts in their own field.” Very often, the listed companies have their own
senior executives who are already experts in their own fields, and therefore look for
INED candidates with other business exposure, entrepreneurial skills and track-record
and good business network to open up the board horizon and make the board more
diversified and balanced.
The Listing Rules require at least one of INEDs to have appropriate professional
qualifications or accounting or related financial management expertise. It is not
surprising that quite a few of our respondents have either an accounting or legal
background. One accountant respondent said, “I am sure that I was appointed because
of my accounting qualification and experience. Out of the three INEDs they have
appointed, only I hold an accounting qualification. They also want me to chair the Audit
Committee which requires a majority of its members to be INEDs and with one of them
holding appropriate professional qualifications.” Realistically, very often, when
professional accountants or audit professionals are appointed as INEDs to the board,
they are invariably asked to chair or join the audit committee. (A study by the Hong
Kong Institute of Chartered Secretaries (2011) indicates that accountant is the most
popular INED candidate amongst all other professionals including lawyer, engineer,
architect, surveyor, chartered secretary, etc.)
In addition to accountants, lawyers and bankers appear to be popular INED candidates.
One lawyer respondent told me that he believed that he was appointed because of his
legal background. Very often, to a listed company, an INED with good legal knowledge
may alert board members of the likely legal issues involved in their discussions on
various business deals and transactions. Of course, most listed companies have their
own in-house counsels but they do not perform the same function as INEDs do. A
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respondent who was a retired banker said, “my experience, knowledge and business
network in banking and finance is likely to be one of the reasons for my appointment
as an INED of the listed company”. Indeed, retired senior bankers and financial
executives are also popular INED candidates.
It appeared that the reasons of their respective appointments as believed by many of the
respondents (as indicated above) somehow reflected the principle relating to board
composition contained in the Hong Kong Corporate Governance Code (A.3): “The
board should have a balance of skills, experience and diversity of perspectives
appropriate to the requirements of the issuer’s business.” Lipman (2008) in his
qualitative study on the role of INEDs in Australian also observes the importance of the
background of the NEDs to balance the profiles of the whole board, including the
general business experience and specific skills of knowledge not held by other board
members. It is also believed that good inter-personal and communicative skills are
another essential attributes for the INEDs to perform their role.

*Theme B3: Candidate’s social status, achievements and public image
A couple of the respondents admitted that they believed they had been appointed as
INED partly because of their achievements and good social and business profile. In
addition to providing advice to the listed companies, they were expected to enhance the
companies’ credibility. However, realistically, very often, those high-profile candidates
are very busy and may not be able to spend a lot of time on INED work.
The reasons mentioned by the respondents above somehow echo the grounds for their
appointments from management perspectives quoted by Tricker (1978, p. 46): to access
to relevant external information, to provide an independent appraisal and check on
management, to strengthen the board, to give new perspectives on the company
direction, and to enhance the status of the company.

*Theme B4: Candidate’s social ties with the controlling shareholder / management
A couple of the respondents also admitted that the controlling shareholders were their
family friends or acquaintances for a long time. In reality, it is not unreasonable for
68

controlling shareholders to appoint someone they know and trust as INEDs of their
companies. To be fair, not all the controlling shareholders appoint people they know
well as INEDs simply because they want “rubber-stamps” – they just want to appoint
people whom they can trust and who will not do harms to their companies. As the
Chairman of a family-controlled listed company admitted during the interview, he
would appoint people whom he and/or his family knew and trusted to be INEDs of his
listed company in order to avoid unnecessary troubles created from the
misunderstanding between him and the INEDs.

*Theme B5: Candidate’s willingness to accept a relative low INED fee
One of the respondents told me that he was only paid a very small fee because the listed
firm was not well established and only earned a very small profit. He accepted the
appointment to partly help out (as the appointment was recommended by a good friend),
knowing that the small firm did not want to or could not afford a higher fee. For some
small listed companies, engaging three INEDs can be a real financial burden.
I observe that, by and large, the INEDs’ fees received by retired Big-4 accounting firm
partners are higher than those received by retired partners of small accounting firms.
Retired Big-4 partners are unlikely to accept a small fee as an INED and the chairman
of an audit committee. A few respondents told me that they were referred to the
controlling shareholders by third parties, particularly fellow professionals or investment
bankers at the time when the companies went public.

4.3.2 Acceptance or Rejection of INED Nomination
Respondents were asked the factors they had taken into consideration in deciding
whether or not to accept their INED appointments. Based on the information obtained
from the interviews, the below themes have been derived:
* Theme B6: Background of the listed company (including its history, nature of
business, financial strength, corporate governance, corporate social responsibilities
(CSR), etc.)
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* Theme B7: The listed company’s controlling shareholders and board / management
* Theme B8: The role and contributions expected of the respondent and the
respondent’s assessment of his ability to fulfill
* Theme B9: The respondent’s assessment of the risk and liability involved and the
existence of D&O insurance cover
* Theme B10: The amounts of INED fee and committee fee

*Theme B6: Background of the listed company
All respondents quoted the “background of the company” as a key factor determining
whether they would accept an appointment. The following comments made by one of
the respondents more or less represent the views of most other respondents on this issue:
“Before I accept an INED offer, I would critically review the background of the
company – its history, nature of business, financial strength, public profile, etc.”
Another respondent with a professional accounting background echoed, “I would
review its financial statements of recent years and try to obtain more information about
the company from all sources, including information from the internet and business
associates working in similar business.” One respondent added, “the financial health
and business sustainability of the company is very important – I certainly do not want
to become an INED of a bankrupt or failed company.”

*Theme B7: The listed company’s controlling shareholders and board/management
Most respondents quoted as a factor the controlling shareholder and board/management.
This is understandable as a company is run by its management and as such, the ability
and integrity of the management determines the success or failure of a company. Quite
a number of respondents expressed the concerns about companies controlled by
Mainlanders and the quality of their boards. A respondent said, “I would want to ensure
that the controlling shareholder, management and fellow board members are decent
people. As an INED not involved in the day-to-day operation of the company, I have to
rely on the ability and integrity of the management. If things went wrong, even the
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INEDs would be adversely implicated. I have previously turned down an offer of an
INED position made by a PRC family-controlled company because I had reservations
about its controlling shareholder and management.” Another respondent added, “I
would certainly study their background and the nature of their business before accepting
appointment.”

*Theme B8: The role and contributions expected of the respondent
A couple of respondents mentioned that they would honestly assess their ability to
fulfill the role and contributions expected of them before accepting an INED
appointment. They were concerned about the time they could afford to spend. In
particular, it was believed that the audit committee chairman’s role would require the
chairing INED to spend more time than a member of the committee.

*Theme B9: The respondent’s assessment of the risk and existence of D&O insurance
cover
Some respondents expressed their concerns about the risks involved in acting as an
INED in the wake of the increasingly stringent laws and regulations in Hong Kong, the
readiness of regulatory bodies to take disciplinary actions against INEDs, and the varied
standards of corporate governance amongst listed companies, particular those new ones
controlled by families in the PRC.
Under Section 465 of the Companies Ordinance, a director must exercise reasonable
care, skill and diligence. However, in respect of the standard of care expected of director,
Section 465(2) provides both an objective test and a subjective test, taking into account
not just what a reasonable person may do in similar circumstances but also the specific
abilities that the director has. Based on Section 465(2), INEDs hired because of their
professional qualifications and background are likely to be legally more exposed than
an INED or NED without professional qualification and having less business
experience. Respondents with accounting qualifications who also chaired the audit
committee were aware of the additional risk to which they were subject. Further, while
it is not anticipated that there will be a dramatic increase in legal litigations (So, 2017),
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quite a number of respondents informed me that they were aware of more disciplinary
actions taken by regulatory bodies against INEDs who failed to perform their duties
and roles. In 2016, five INEDs were subject to disciplinary sanctions by the HKEx (So,
2017). In its Enforcement Reporter in May 2017, the Securities and Futures
Commission (2017) highlighted a number of cases where disciplinary proceedings were
taken against EDs, NEDs and INEDs. In the cases of Hanergy Thin Film Power Group
Limited and Freeman FinTech Corporation Limited highlighted in that report,
disqualification orders were sought against four and three INEDs respectively.
A respondent with an accounting background told me that, “I am fully aware of the
risks involved in accepting the INED plus the audit committee chair appointments
because of my professional qualification, the role I play, and the skill and knowledge
expected from me. To minimize the risks, before I accepted the appointments, I made
a thorough investigation into the background of the company and its controlling
shareholder, management and board.” A couple of respondents observed the frequency
that INEDs were sanctioned or criticized by regulatory bodies although Hong Kong
was not yet prone to litigation. “Even if there is no fine or financial loss, any public
criticism or sanction would be very bad for a professional or anybody”, commented by
one respondent. “For a relatively small sum of INED fee, it is not worthwhile exposing
myself to reputational risk, not even to say financial risk. I have heard stories about the
standard of corporate governance of some entities controlled by PRC families listed in
the recent years and the risk involved in serving as an INED of those companies. The
listed company you asked me to use as reference in talking about my INED experience
is a well-established Hong Kong family-controlled entity.”
It is not uncommon for companies to buy Directors and Officers (D&O) Liability
Insurance to help protect legal claims for wrongful acts performed by their directors as
part of their corporate duties. About one-half of the respondents said that they had made
enquiries about the existence of D&O liability insurance when they were first
approached by the listed companies. While under the Companies Ordinance Section
468(1), (2) and (3), a company is prohibited from indemnifying its directors for liability,
Section 468(4) permits a company to take out insurance for its directors against liability
to the company or related company as well as any liability incurred in defending any
civil or criminal proceedings for negligence or default to the company or related
company (Mayer Brown JSM, 2014). It is indeed a Hong Kong Code provision for
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listed companies to arrange insurance cover in respect of legal action against their
directors. However, some respondents commented that while financial risk and
exposure might be covered by D&O liability insurance, reputational risk remained a
main concern. A respondent said, “I enquired about their D&O liability insurance cover
when the listed company first approached me for my interest in its INED appointment
and frankly speaking, if they did not have D&O liability insurance cover in place, I
would have reservation about the appointment.” Another respondent added, “Frankly,
if risk is a real concern, I would not have accepted appointment even if the company
had taken out substantial insurance cover for its directors.”

*Theme B10: The amounts of INED fee and committee fee
Quite a number of respondents mentioned that the amount of fee offered is a factor
whether or not to accept an INED appointment. They believe that for the risk exposure
and time commitment involved, INEDs should be paid a fair fee and said they would
not accept an appointment if the fee was disrespectfully low. One respondent said, “The
adequacy of the fee was one of the factors I considered when taking up this INED
appointment. The INED fee should commensurate with the amount of work and risk
involved. For a listed company with low level of business activities that only requires
its INED to attend a few meetings a year, a lower fee would be acceptable. For a
substantial listed conglomerate with huge revenue turnover, one would expect a much
higher fee, particularly if the INED is also required to chair or join committees.”

4.3.3 Adequacy of INED Fee
When asked about their views on the adequacy of INED fees paid to them, most of the
respondents commented that they were low. A few of them said that they were
reasonable but none said they were generous.
A respondent who was an INED of a Hang Seng Composite LargeCap Index (HSLI)
company said, “The fee I receive of HK$400K something (inclusive of committee fee)
is far from generous but I regard the amount as reasonable by the Hong Kong standard.
I have heard that INEDs serving listed companies of similar size in the US, the UK and
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even Australia receive much more than I do. For the contributions I make and the risk
involved in acting as INED and serving the audit committee, I believe I should be paid
HK$1M – and that would be the rate in the UK I believe. I am also aware that the INED
fees paid by some small or even medium-size listed companies in Hong Kong are very
small. All in all, I am of the view that INED fees in Hong Kong, as one of the world’s
top finance centres, are very much on the low side.” It is believed that many INEDs of
prestigious listed companies regard their INED appointment as an honour and respect
despite the fees paid are relatively low. To most appointees, the amount of fee is not
important – most of those INEDs are successful businessmen and entrepreneurs who
themselves are reasonably well-off.

For those invited to join because of their

professional background, the appointment as INEDs of those prestigious companies
enhances their credentials and connections.
Commenting on the relatively low fees paid by some large prestigious companies, one
respondent told me, “you learn a lot from the observations and views expressed by some
Hong Kong’s leading businessmen – they are invaluable.” Another respondent said,
“well, the INED fee does not commensurate with the time I have spent and the
contributions I have made to the company, but I derive my satisfaction from the
challenges of the role and the additional knowledge about their businesses I gain - no
textbooks can teach me.”
A couple of respondents agreed that the HKEx might consider recommending a
minimal fee for an INED. It is noted that the Hong Kong Monetary Authority has earlier
suggested a minimum INED fee of HK$400K for banks operating in Hong Kong.
A study on the governance practices of HSLI companies in Hong Kong conducted by
Spencer Stuart, a global executive search and leadership consulting firm, finds that the
average INED fee for HSLI companies is US$59,000 in 2015, which in their view is
about one-third less than the average retainers paid to independent directors in the UK
and the US. They also find that the average fee for Hang Seng Index (HSI) companies
in 2015 was US$65,000, a slight decrease from the 2013 figure of US$67,000 (Spencer
Stuart, 2015). Further, according to the findings of international law firm Eversheds,
INED fees in Hong Kong are “notoriously low” (Eversheds Report, 2009).
At an interview by Chartered Secretaries Journal (CSJ Hong Kong), Anthony Fan, the
President of the Hong Kong Independent Non-Executive Directors Association
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(HKiNEDA) remarked that there are huge discrepancies in the compensation for INEDs
in Hong Kong, with some companies just paying their INEDs to be “very passive
independent directors” (CSJ Hong Kong, 2017).

4.3.4 Summary and Conclusion
Based on the belief of some respondents, had the appointment of INEDs been optional
rather than a Listing Rule requirement, some listed companies might not have appointed
INEDs. It appears not uncommon for the controlling shareholders to appoint people
they know and trust as INEDs provided that they pass the independence tests under
Listing Rule 3.13. Inevitably, those INEDs do have social ties with the controlling
shareholders/ management. In terms of knowledge and experience, there is likely to be
a preference for candidates having knowledge and experience in the industry /business
or related business of the listed entity, all-round business/management experience,
entrepreneurial skills and track records, or useful professional knowledge/qualifications
(such as accounting, finance, legal, banking, etc.). Some listed companies may want to
recruit candidates of good social status and/or achievements as their INEDs, partly for
the purposes of providing status and helping enhance the listed entity’s credibility.
When considering whether or not to accept the appointments as INEDs, candidates were
likely to critically assess the background of the appointing entities and their owners /
management behind, as well as their own ability to fulfill the expected roles and
responsibilities. In addition, the candidates would review the risks involved and the
D&O liability insurance cover. A number of respondents also expressed their concern
about the corporate governance of PRC-based family-controlled listed companies and
their boards.
Last but not least, candidates would consider the INED (and committees) fees offered.
Based on the research and studies conducted by HR firms and observations made by
governance experts and INED themselves, INED fees in Hong Kong are on the low
side, as compared with those in the US and the UK. INED candidates in Hong Kong
expected the INED fees offered commensurate with the risk and work involved and to
be fair by reference to at least the Hong Kong INED fee standard. That said, some
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candidates were willing to accept INED positions with prestigious listed companies
even if the fees offered were low (by reference to the size of the listed companies).

4.4. Nomination and Election of INEDs
4.4.1 The Election Systems
Under S. 453 of the Hong Kong Companies Ordinance, every public company must
have at least two directors. Further, it is stated in S. 460(2) that “At a general meeting
of the company, a motion for the appointment of two or more directors of the company
by single resolution must not be made unless a resolution that it may be made has first
been passed at the meeting without any vote against it.” The section indicates that
directors are basically to be appointed at general meetings (i.e. shareholders’ meetings)
of the companies. In practice, directors are most commonly appointed by shareholders
at the Annual General Meeting (AGM). To appoint a director, a resolution for his
appointment is put to vote and is passed by a majority of shares voted in his favour.
Subject to the terms of the company’s articles, a simple majority of 51% is adequate for
the appointment of directors. Indeed, under common law principles, the right to vote
for directors belongs to the shareholders, the owners of the company. Directors are
appointed to help them manage the company.
Most of the respondents admitted the fact that, as INEDs of family-controlled
companies, their appointments were not possible without the support of the controlling
shareholders who were usually the management of the companies. Some just frankly
said that they had been appointed by the controlling shareholder / management. The
respondents understood that they were appointed as INED pursuant to the HKEx’s
Listing Rules and that they were supposed to be independent of the company and the
controlling shareholder / management and to exercise independent judgment at all time.
They were aware that they were expected to supervise and monitor management. As
INEDs are effectively appointed by the controlling shareholder / management, it is an
absurdity that they appoint the people who are supposed to check on them, including
preventing them from abusing the company (Webb, 1999). As a result, they did not
have perceived or apparent independence. A few of them also frankly agreed that they
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did not at all time act absolutely independently, particularly regarding less important
issues (as discussed earlier under the section on Independence).
Despite the fact that the respondents had benefited from the current voting system of
electing directors, when asked about their views on better approaches in electing INEDs,
if any, they were delighted to offer their views. Based on the information obtained from
them at the interviews, the below themes have been derived:
* Theme C1: The current system (appointment by shareholders via straight, statutory
voting) is fine
* Theme C2: Controlling shareholders to abstain from voting in the election of INEDs
* Theme C3: Proportional allocation of board seats
-

Subtheme C3a: Cumulative voting system

* Theme C4: Dual voting as adopted in the UK
* Theme C5: Nomination Committee to be chaired by an INED
* Theme C6: Setting up a professional INEDs institute from which INEDs are to be
chosen
* Theme C7: Appointment by regulatory bodies
* Theme C8: No ideas / no comments

* Theme C1: The current voting system
Majority of the respondents said that they did not find anything wrong with the current
appointment system – letting all shareholders decide by voting (adopting majority rule)
who should be appointed as INEDs. One respondent with a legal background said, “I
believe that the election system we currently have in Hong Kong is similar to that
adopted in the US and the UK, which are pioneers in corporate governance. The current
straight voting method seems to me fair and democratic – in the election of each director
(whether ED, NED or INED), all shareholders (whether majority or minority) are
entitled to use their available votes (equal to the number of shares they hold) to vote for
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or against the candidate. Under the company law, all directors including INEDs have
the same duties, although pursuant to the Listing Rules, INEDs have to confirm their
independence while other directors do not have to.” (This respondent apparently was
not aware that the rules relating to the election of independent directors of premium
listed companies in the UK were amended in 2014).
Another respondent said, “I don’t find any problem or unfairness with the current
system and I say it not because I have benefited from it. The independence issue should
be addressed by educating the controlling shareholders and the INEDs about the need
to comply with the rules and regulations relating to independence and the true spirit of
independence.” A couple of those respondents who supported the current voting system
did agree that the system might not appear fair from the minority shareholders’ point of
view.

*Theme C2: Controlling shareholders to abstain from voting
A couple of respondents said that, if the regulatory bodies and institutional investors
really wanted the INEDs to be both truly and perceivably independent, controlling
shareholders should not be allowed to vote in the election of INEDs; i.e., INEDS are to
be elected by minority shareholders alone. This is indeed the view held by governance
critic David Webb (Webb, 1999). One respondent said, “in having INEDs elected by
minority shareholders, we can ensure that they can raise queries, ask for more
information and challenge any unfair proposal from or act of controlling
shareholders/management, without fear of being removed by the controlling
shareholders. But realistically, I don’t think controlling shareholders of familycontrolled listed companies would accept such a proposal. They are majority
shareholders – is it fair to deprive them of the right of electing directors (even if INEDs)
of their companies?” The role of INED is not only to monitor controlling shareholders
but act for the whole company, including providing strategic and other advice.
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*Theme C3: Proportional allocation of board seats
A couple of the respondents indicated that they would be willing to consider something
slightly similar but less aggressive as depriving controlling shareholders of the right to
vote in the election of INEDs. Instead of letting minority shareholders elect all INEDs,
these shareholders alone may be allowed to select one only (and not all) of the INEDs,
or a proportion of directors. In some European countries such as Italy, companies must
allow for the appointment of at least one representative of minority shareholders on the
board through a proposal of alternative lists of candidates. The representative of the
minority shareholders or independent director is to be elected from the minority slate
that secures the highest number of votes (CFA Institute, 2010).
Anthony Fan, President of the HKiNEDA, had reservation regarding the separation
election of INEDs by the minority shareholders. He believed that an INED was likely
to spend the majority of his time working with the whole board (to grow the business)
and only minority of his time (such as where connected-party transactions are involved)
was spent working independently. “So if you let minority shareholders elect
independent directors, would these independent directors in the future work for
minority shareholders only and not for the majority shareholder? I don’t think it should
be that way”, commented by Anthony Fan (CSJ, 2017). Quite a number of respondents
also opined that the allocation of board seats to minority shareholders would adversely
affect board harmony. They were of the view that the board should be a board working
in harmony and consensus. Incidentally, it is interesting to note that the Chairman (from
controlling family), managing executive director (not from controlling family) and
company secretary interviewed by me in addition to the 17 INEDs all had reservations
about proportional allocation of board seats. They believed that the election of INEDs
should be voted upon by all shareholders; i.e. the existing system in Hong Kong,
Singapore and the UK.
After hearing my explanation on how cumulative voting worked, a couple of
respondents indicated that the system appeared reasonable and should be further
explored by the regulatory bodies. Cumulative voting allows a shareholder to
accumulate his votes for one candidate standing for election on the board of directors,
thus theoretically increasing that shareholder’s chances of choosing his desired
candidate. For instance, if there are five seats available, and a minority shareholder has
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10,000 shares, he has 10,000 shares for each of the open seats. Cumulative voting
allows this minority shareholder to cast all his 50,000 votes for only one of candidate.
(Under the usual straight voting procedure adopted by companies in Hong Kong, this
minority shareholder can only cast a maximum of 10,000 votes for any one candidate.
The votes that he does not use for voting other candidates cannot be “transferred” for
use on voting the candidate he desires.) One respondent commented: “I now understand
that cumulative voting gives minority shareholders the option to focus all their votes on
one single candidate they desire. However, for the system to be effective, someone must
gather the support and votes of all minority shareholders to enable an INED candidate
representing the minority shareholders to win a seat on the board. But in the Hong
Kong environment where the minority shareholder base is usually small and these
shareholders are relatively inert, such co-ordination may be difficult. Perhaps a market
activist may be able to secure the support of minority shareholders and get himself
elected to the board. But would a market activist sitting on the board do more harms or
benefits to the listed company?” The answer to this question of the respondent may not
be clear unless we have the idea of the agenda items of this activist.
To ensure that minority shareholders have at least one really independent INED to
represent them on the board, regulatory bodies may require listed companies allocate
at least one seat to the minority shareholders who will nominate a slate of their
candidates and thereafter elect one of these candidates to represent them. Some
respondents agreed that the allocation of seats to minority shareholders appeared to be
fair and democratic. Under the current straight statutory voting system in Hong Kong,
if there are three board seats available, the controlling shareholder holding more than
75% of the shares is able to fill all the three seats with his approved candidates. On the
other hand, one may consider a system under which minority shareholders holding 25%
working together may elect one of their desired candidates to represent them on the
board.6 “I think it is fair for the minority shareholders to gain representation on the
6

Assuming that a company has issued a total of 100 ordinary shares. The controlling shareholder has
70 shares (i.e. 70%), whereas minority shareholders have acquired 30 shares (i.e. 30%). If there are five
candidates competing for three board seats, three nominated by the controlling shareholder and the
other two by the minority shareholders. Under the cumulative voting system, the total number of votes
available is 300 (3 board seats x 100 shares). The controlling shareholder has 210 votes (3 board seats x
70 shares) while the minority shareholders have 90 votes (3 board seats x 30 shares). In this case, the
controlling shareholder can elect only two directors (say for example, he can cast 110 votes to his
nominee 1 and the reminding 100 votes to nominee 2), and the minority shareholders can elect one
director (they need to cast all 90 votes to one of their nominees). As a general rule, if x is the number of
board seats available to be elected and y is the percentage of shareholding of the controlling
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board in proportion to their shareholding. Such system, whatever you call it, still entitles
the controlling shareholder to appoint the majority of the board members, hence
upholding the spirit of majority rule.”
Although quite a number of the respondents agreed that cumulative voting system or
proportional allocation of board seats appeared fair, they appreciated that there were
likely to be obstacles in their actual implementation and operation. According to the
research of CFA Institute conducted in 2010, cumulative voting is used in quite a
number of countries around the world including Chile, Italy, Russia, The Philippines,
Taiwan, etc. (CFA Institute, 2010). However, their research also finds that controlling
shareholder may accumulate their shares effectively to counter minority shareholders’
votes, as evidenced in Chile and Taiwan (CFA Institute, 2010).
Cumulative voting has not been adopted in the UK. It seems that the UK generally
prefers to support the concept of a co-operative unitary board of directors (SCCLR
Phase I Review, 2001). Further, in Anthony Fan’s view, cumulative voting basically
divides the votes, which means that board members are not all working in harmony to
grow the business (CSJ, 2017), contradictory to one of the core elements of Chinese
culture.
In Germany and some European countries, a two-tier board system is adopted where a
supervisory board (comprising representatives of shareholders and employees) exists
in addition to the management board (comprising the executive directors). In the UK,
the US and ex-British colonies like Hong Kong and Singapore, one-tier board system
is adopted.

shareholder, the controlling shareholder can elect all his nominees to the board if y > x (1 – y) or y > x /
(1 + x). In the above example with three board seats (x = 3) to be elected, y > 75% is the condition that
the controlling shareholder can elect all his three nominees to the board. If there are four board seats (x
= 4) to be elected, the controlling shareholder must have more than 80% (y > 80%) to elect all his
nominees. In other words, the more board seats available to be elected, the higher the controlling
shareholder’s shareholding in order for him to elect all his nominees. Thus under the cumulative voting
system, minority shareholders as a group must have cumulated a certain amount of votes in order to
elect one representative in the board.
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*Theme C4: Dual voting in the UK
After hearing my explanation of the dual voting system adopted in the UK since 2015,
a couple of the respondents agreed that its viability in the Hong Kong environment
should be studied. In the UK, listed companies (having a controlling shareholder) are
required to adopt a mandatory dual process for voting on the appointment of
independent directors. Under this process, the appointment of an independent director
will have to be approved by an ordinary resolution of all shareholders (including both
controlling and minority shareholders) and a separate ordinary resolution of minority
shareholders alone. If a candidate fails to get the support of the minority shareholders
in the second phase of resolution, yet the controlling shareholder still wants to propose
that candidate as an independent director, a further vote of all shareholders (including
both controlling and minority shareholders) has to be taken at least 90 days but within
120 days after the original vote. It is said that the 90-day delay provides a “cooling off”
period and an opportunity for opposing shareholders to reconcile (Mayer Brown JSM,
2014). “The system gives minority shareholders a separate voice from the controlling
shareholder - although the controlling shareholder can still win by simple majority of
all shareholders in the end. The rule somehow gives the minority shareholders a more
effective voice, but without becoming dominant.”
Some scholars say that independent director is a legal transplant from dispersed
ownership systems (such as those in the US and the UK) to concentrated ownership
ones (such as those in Hong Kong and many other Asian jurisdictions) (Ferrarini and
Filippelli, 2014). While more stringent definition of “independence” (including the
removal of strong social ties) may be of some help in dispersed ownership systems, it
may not solve the problem in Hong Kong. For family-controlled companies, INEDs
cannot be elected without the blessing of controlling shareholders. It appears that the
dual voting system was introduced in the UK to alleviate the above problem in case a
listed company has concentrated ownership (which is relatively rare in the UK). The
introduction of the dual voting system in the UK (for listed companies with
concentrated ownership) should cast light on the method of electing INEDs in Hong
Kong where most companies have controlling ownership. It may be easier for the dual
voting system to win support of controlling shareholders in Hong Kong than the
cumulative voting system. Yet whether the implementation of the UK’s dual voting
system is effective remains an empirical question.
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* Theme C5: Nomination Committee to be chaired by an INED
In addition, a couple of the respondents believed that, to enhance the chances of electing
quality INEDs instead of the good friends or relatives of the controlling shareholder,
the nomination committee should be chaired by an INED. One respondent said, “in a
family-controlled listed company I serve, as the chairman of the nomination committee
is a representative of the controlling shareholder, his dominance in the committee does
not help the nomination of really independent INEDs”. Regarding the chairman of the
nomination committee, it appears that the rules in respect of independence in Singapore,
Malaysia and the UK are more stringent than that of Hong Kong. In Singapore and
Malaysia, the chairman of the nomination committee has to be an independent director.
In the UK, like Hong Kong, the chairman can be either the chairman of the board or an
independent director. However, in the UK, unlike Hong Kong, the chairman of the
board needs to be independent; which means that its nomination committee has to be
chaired by an independent director. In Hong Kong, the Corporate Governance Code
only requires the nomination committee to be chaired by either the chairman of the
board or an INED.

*Theme C6: Setting up a professional INEDs institute from which INEDs are to be
chosen
One respondent innovatively suggested that an institute of well qualified INEDs should
be set up from which listed companies may secure their INEDs by drawing lots or other
means, with neither the controlling shareholder nor the minority shareholders electing
them. The CFA Institute has suggested something less aggressive: establishing a
regional director qualification system to build a strong supply basis of qualified
directors for the nomination committees to choose from (CFA Institute, 2010).

* Theme C7: Appointment by regulatory bodies
Another respondent said, “If we want INEDs who neither represent the controlling
shareholders nor the minority shareholders, perhaps they should be appointed by
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regulatory bodies. Those INEDs would be really independent as they earn their board
seats not from votes of the controlling shareholders or the minority shareholders”. But
then, in my view, they are no longer directors/INEDs, but are inspectors from the
regulatory bodies.
Quite a number of respondents frankly admitted that they had no idea what other
methods were available to elect INEDs and could not offer any suggestion. However,
after hearing from me other possibilities, they actively offered their views.

4.4.2 Summary and Conclusion
Pursuant to the current system of appointing directors under the Hong Kong company
law and articles of Hong Kong companies, directors are basically appointed by all
shareholders at an AGM by straight, statutory voting adopting simple majority rule.
Pursuant to such system, for a family-controlled company, no one can be appointed to
the board (whether as an INED or ED/NED) without obtaining the votes of the
controlling family. Under such situation, even if an INED passes very stringent
independence tests, he still owes his appointment to the controlling shareholder and is
naturally inclined to be loyal to the party who gave him the post (CFA Institute, 2010).
Due to the fact that INEDs of family-controlled listed companies in Hong Kong are
effectively appointed by the controlling shareholders, it is understandable why
corporate governance experts and critics have always doubted the real independence of
INEDs in Hong Kong.
While many of the respondents had no idea what to do with the current system of
nominating and appointing INEDs, many of them were of the view that the current
straight, statutory voting system reflects the principle of majority rule and is fair and
democratic. On the other hand, some other respondents were aware of the independence
concerns under the current voting system and would be willing to explore alternative
systems of appointing INEDs in Hong Kong, including proportional allocation of board
seats, cumulative voting or reserving at least one board seat for a candidate nominated
by the minority shareholders. The dual voting system adopted in the UK, though
enables the minority shareholders to exert pressure on the controlling shareholder, does
not ensure that at least one candidate desired by the minority shareholders will
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ultimately get elected. One may even consider the idea of setting up an institute of well
qualified INEDs, from which listed companies may secure their INEDs by drawing lots
or other means, with neither the controlling shareholder nor the minority shareholders
electing them.

4.5 Roles and Responsibilities of INEDs and their Effectiveness
4.5.1 Respondents’ Views of the Roles and Responsibilities of INEDs
The respondents were asked their views of the roles and responsibilities of INEDs in
companies listed on the HKEx. Based on the information provided by the respondents
at the interviews, the following themes have been derived:
* Theme D1: Monitoring/supervising
-

Subtheme D1a: monitoring the company (including both financial and nonfinancial such as CSR and ESG)

-

Subtheme D1b: monitoring the board / senior management, including raising
queries

-

Subtheme D1c: checks and balances

-

Subtheme D1d: supervising the company

-

Subtheme D1e: supervising the senior management

* Theme D2: Strategic role
-

Subtheme D2a: formulating strategy and policy

-

Subtheme D2b: challenging and helping development of strategy

-

Subtheme D2c: setting direction of the company

* Theme D3: providing advice / assistance / external information / contacts
-

Subtheme D3a: providing advice /outside view and perspectives

-

Subtheme D3b: providing assistance / skills where company is lacking
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-

Subtheme D3c: providing external information that the company may not have

- Subtheme D3d: providing contacts / connections
* Theme D4: Representative
-

Subtheme D4a: providing status

-

Subtheme D4b: representing the company, acting as the company’s ambassador

* Theme D5: Independence
-

Subtheme D5a: providing level of independence and an objective view

-

Subtheme D5b: playing leading role where potential conflicts of interests arise

-

Subtheme D5c: providing independent views on connected transactions

-

Subtheme D5d: protecting minority shareholders

* Theme D6: Serving committees
-

Subtheme D6a: involved in determination of remuneration of executive
directors/management

-

Subtheme D6b: involved in nomination/removal of directors and structuring of
the board

-

Subtheme D6c: involved in audit committee work – dealing with external
auditors, monitoring integrity of the company’s financial statements, etc.

Nearly all respondents included monitoring/supervising/checks and balances, acting as
strategist and providing advice/assistance in their lists of INED roles and
responsibilities; which were consistent with those quoted in the Code of Corporate
Governance, publications of professional bodies, and books and research works of
corporate governance academics and critics. The comments made by the respondents
themselves were rather consistent with one and others. It was likely that the respondents
interpreted the INED roles based on their personal views, knowledge and experience,
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as well as the messages given to them by the companies/Chairmen (who appointed them)
and their advisors (such as lawyers and accountants).

*Theme D1: Monitoring/ supervising
Monitoring and supervising was regarded by the majority of respondents as the most
important, primary roles for INEDs. One respondent said, “As outside directors, I
believe one of INEDs’ key roles is to monitor the performance of the company and
management in achieving the set corporate goals (such as revenue and profit targets,
development and growth of network, etc.). To me, the role of monitoring management
is not easy to perform, particularly in a family-controlled company in Hong Kong where
management is most likely to be the controlling shareholder who effectively appoints
INEDs.” Another respondent added, “The monitoring and review role we INEDs play
makes the ED /management more disciplined – I was an ED of a listed company before
my retirement.” This view is pointed out by Le Mire (2011), which quotes the
interesting observation of Mace (1971): “Presidents and other management, in
describing the discipline value of boards, indicated that the requirement of appearing
formally before the board of directors consisting of respected, able people of stature,
no matter how friendly, cause the company organization to do a better job of thinking
through their problems and of being better prepared with solutions, explanations or
rationales.” It appears that there is some distinction between “monitoring” and
“supervising” as the latter involves directing and overseeing, and goes farther beyond
monitoring.
Many of the respondents quoted the term “checks and balances” as a role of INEDs,
hinting the importance of preventing controlling shareholder/management from
abusing their power and improper behavior. In a research study of INEDs in Australia
conducted by Lipman (2008), some respondents mentioned about the role of monitoring
the performance of fellow INEDs/NEDs. However, this suggestion was not raised by
any of our respondents who only mentioned about monitoring the company and the
board/senior management.
It is not surprising that monitoring and supervising were regarded by the majority of
the respondents as the most important, primary roles of INEDs. As a matter of fact,
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their view aligns with that proposed by legal experts, regulators, professional institutes
and corporate governance academics regarding the main roles of independent directors:
-Lord Woolf MR in Re Westmid Packing Services Ltd (No.1) (1998): directors to
supervise and control the affairs of the company
-Middleton J. in Australian Securities and Investments Commission v Healey (2011):
directors to guide and monitor the management
-HKEx Code Provision A.6.2: NEDs (and INEDs) to scrutinize the company’s
performance and monitor performance reporting
-Hong Kong Institute of Directors: INEDs to supervise management and to ensure that
management and company conform to established policies, in addition to other roles
-Agency Theory (for example, Jensen and Meckling (1976)): agency cost being the loss
of corporate value that arises with the agency problems along with the costs of
monitoring and bonding
-UK Corporate Governance Code: NEDs (at least one-half to be independent) to
scrutinize performance of management, monitor reporting of performance, satisfy
themselves on integrity of financial information and that financial controls and systems
of risk management are robust, determine appropriate levels of remuneration of
executive directors, in addition to other roles
-OECD Principles of Corporate Governance: Corporate Governance framework to
ensure the effective monitoring of management by the board (- board to have sufficient
number of members being independent of management), in addition to other roles
-Tricker (1978): Independent directors to provide independent appraisal and check on
management, in addition to other roles.
-Eversheds Board Report (2009): Role of board as minders – overseeing management
performance, in addition to other roles.
-Roberts et al. (2005): controlling agency costs by board exercising decision control
which involves monitoring managerial decision-making and performance (particularly
through outside directors)
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-Roberts et al. (2005): NEDs (including INEDs) to challenge, question, probe, discuss,
test, inform, debate, explore, encourage, etc.
-Demb and Neubauer (1991): Corporate board to control, monitor and supervise, in
addition to other roles
-Lipman (2008): INEDs to monitor everything including the information provided, in
addition to other roles
-Le Mire (2011): INEDs to monitor, in addition to other roles.
-Eisenberg (1976): the board’s primary function is to monitor senior management; all
other functions (including advisory) are less important
Agency theory, which has played an important role in shaping the reform and
development of corporate governance (including board structure) in the past thirty
years, has been discussed in Section 2.3.1 of this study. The theory provides the basis
for directors (particularly INEDs) to assume the monitoring / supervising role in
corporate governance. According to Robert et al. (2005), in a corporation, decision is
delegated to the professional managers but the potential agency costs are contained by
“board exercising decision control, which involves monitoring managerial decisionmaking and performance (particularly through outside directors)”.
In addition to the influence of agency theory, according to Baum (2016), two
watershed events brought the concept of independent director and the related
model of the “monitoring board” to some notability in the 1970s: the collapse of
the railway company Penn Central in 1970, and Eisenberg’s highly influential
book “The Structure of the Corporation” published in 1976. According to
Eisenberg (1976, as cited in Puchniak et al. (2017)), the board’s primary function
is to monitor senior management – all other functions (such as advising
management) are of minor importance or perfunctory; further, the board needs to
be truly independent from the executives it is supposed to monitor in order to fulfil
its monitory role.

In the wake of Enron and WorldCom, the NYSE in 2003 required all public
companies to have a majority of independent directors. It appears that the reliance
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on independent directors as a means of solving various corporate governance
problems has reached its pinnacle in the US in the 2010s. In 2013, 85% of the
directors in US public companies were independent (Baum, 2016). In the UK, the
Cadbury Report 1992 concluded that the NEDs had two key roles to play:
reviewing performance of the board and dealing with conflicts of interest between
executive management and wider interest of the company. The Corporate
Governance Code of 2004 requires that at least half the board should be composed
of NEDs who are independent. In Hong Kong, under the influence of the Cadbury
Report, Listing Rules requiring listed companies to have two INEDs was
introduced in 1999. Like the US and the UK, the HKEx stepped up its Listing
Rules in 2004, requiring listed companies to have at least three INEDs and a board
comprising at least one-third INEDs.
It is said that the high-profile scandals in the late 1990s and the early 2000s
transformed the corporate governance landscape in the US – enhancing the
oversight duties of independent directors (Faleye et al., 2013). In addition to
requiring listed companies to increase the number of independent directors,
regulators in the US, the UK and Hong Kong also assigned more oversight duties
to independent directors; for instance, requiring them to chair the audit committee
and the remuneration committee.
It is fair and reasonable from the above to say that during the past twenty years,
regulators have tried to cure corporate ills and improve corporate governance by
increasing the number of independent directors, expecting them to monitor
executive management. It is not to say that independent directors are not expected
to perform other functions (such as advisory), but oversight and monitoring has to
be the most important role, as pointed out by Eisenberg (1976). Obviously, the
rationale for the independence requirement is to ensure that independent directors
can perform their monitoring role effectively. How can a director monitor the CEO
if he is the son of the CEO or the husband of the CEO? On the other hand, it is not
strictly necessary for directors to be independent in order for them to perform
functions like advisory, providing status, etc. Those functions may indeed be
performed by NEDs.
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It appears that the respondents in my study were aware of their status as INEDs.
They were NEDs who had passed the HKEx independence tests (Listing Rule
3.13) to qualify them as INEDs. Our INED respondents seemed to understand that
they were special-category NEDs wearing “independence” hats and were expected
to carry out monitoring functions to fulfill their INED duties. This is likely to be
one of the reasons why most of respondents had regarded monitoring and
supervising as the most important, primary roles of INEDs.
In the US and UK where most public companies have dispersed ownership,
independent directors are supposed to monitor senior management (and tackle
Type 1 agency problem where the agents are senior executives). In Hong Kong,
where a large number of listed companies are family-controlled, are INEDs
capable of monitoring majority shareholders (and tackling Type 2 agency problem
where the agents are majority shareholders)? It is true that under Listing Rule
3.13, an INED should not be connected with the substantial shareholder of the
listed company. However, even if an INED in Hong Kong has passed the HKEx
independence test, can he effectively monitor the controlling shareholder who has
nominated his appointment as INED? There are more discussions on this issue
under Section 4.6.2 (Theme E5) of this study.

*Theme D2: Strategic, and Theme D3: Providing advice/ assistance/ external
information/ contact
Like monitoring and supervising, formulation of strategy and provision of assistance is
regarded by most respondents as another key role of INEDs. One respondent said, “in
addition to complying with the Listing Rules to have INEDs, we are hired to help the
company. So, I believe one of our roles is to use our knowledge, skills and experience
to help the company formulate its strategy and policy to enable it to grow and become
more profitable and successful”. Another respondent said added, “we are not the
company’s management and we should not be involved in the company’s day-to-day
operation. Our role is to provide guidance and direction to the company and senior
management. The board may formulate strategy for the company but may instead
review and challenge the strategy proposed by the senior management so that the senior
management may revise and improve their strategy with our input.”
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One of my business associates who was an INED a few years ago (who had long retired
from serving as INED, and was not one of the 17 respondents in my sample.) once told
me: “We professionals are very often hired as INEDs because of our special skills and
knowledge and I believe one of the roles of INEDs is to provide advice and assistance
to the board as needed. As an experienced lawyer, I would be pleased to make my
observations on a corporate issue or transaction from a legal perspective. In a small
listed company that I served as INED a few years ago, I was asked to help one of their
executives to review and comment on a draft agreement. I reluctantly complied with
their request but told the Chairman and the board it was not the role of an INED – their
own in-house counsel or external law firm should be asked to do the job. My experience
is that some small listed companies try to make use of their INEDs with professional
background or strong technical knowledge to cover areas of weakness in the companies.
They may ask their INEDs to assist their executives on the problematic issues that they
encounter in the day-to-day work. And this blurs the distinction of the role between
INEDs and EDs.” Indeed, if an INED is involved in management functions or provides
professional assistance to the business operation of the company, he may not also be
able to discharge the monitoring/checks and balances role of INED effectively.
Some respondents also indicated their INED roles to include provision of outside
information and perspectives to the board to broaden their breadth of knowledge and
scope of thinking. More importantly, an INED may play a useful role of providing the
company with his contacts and connections. This is particularly useful to a listed
company which is relatively small and not long-established.
However, despite nearly all respondents regarded providing strategic and other advice
and assistance as one of the key roles of INEDs, many of them admitted that their
contribution in this regard was minimal (due to their lack of in-depth knowledge of the
companies’ business). “Frankly, the controlling shareholder/management knows much
better than us about their own business and they don’t really expect us to tell them how
to do their work. I must admit that my ability to provide strategic advice to their
business is minimal”, admitted by a respondent. The above was indeed echoed by the
chairman (from controlling shareholder) of a listed company interviewed by me. The
chairman did not believe that INEDs were able to provide strategic advice to their
business. (Please also see Section 4.8.1).
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*Theme D4: Representative
A couple of respondents mentioned the role of acting as representative / ambassador of
the company and enhancing the company’s credibility. They were expected to attend
AGMs and some public functions on behalf of the listed companies. One respondent
admitted that because of his high social status, some listed companies would like him
to join their boards as an INED probably to add status to the companies. Another
respondent said, “I think, in addition to my knowledge and experience, the listed
company believes that my business achievements and social status would enhance the
company’s credibility. I have regularly been approached for the INED post but I need
to be selective.” On the other hand, one rather established financial specialist said, “I
don’t think they have appointed me principally because of my achievements – they
value my knowledge in the finance field. But that said, since they have to pay INED a
director fee anyway, they would want to appoint someone who has both the necessary
knowledge and public recognition.”
Another respondent added, “I do believe a celebrity INED, which I am not one, may
add status to the board and the listed company - it’s a who’s who game in Hong Kong.
However, I wonder how much time a big gun in Hong Kong could afford the listed
company as its INED.” The role of INED “to provide status” is indeed mentioned by
Tricker (1978).

*Theme D5: Independence
Most of respondents mentioned the provision of a level of independence and an
objective view and protection of minority shareholders as a role of INEDs. A
respondent with a professional accounting background said, “INEDs have an important
role of providing independent views on connected transactions. As you know, the
HKEx’s Listing Rules requires an Independent Board Committee, which must only
consist of INEDs, to advise shareholders on their voting on connected transactions. So
you can see this role can only be performed by INEDs; neither NEDs nor EDs can
assume that role. INEDs play a leading role where potential conflicts of interests arise.”
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*Theme D6: Serving committees
Most INEDs are required to serve one or more committees. Under the Listing Rules, an
audit committee must have INEDs forming majority of its members and be chaired by
an INED. Further, one of the INEDs must have appropriate professional qualifications
or accounting or related financial management expertise. Like an audit committee, a
remuneration committee must also have INEDs forming majority of its members, and
has to be chaired by an INED. The setting up of a nomination committee, though not
prescribed by the Listing Rules, is required under the Code of Corporate Governance.
The nomination committee is required to have INEDs forming majority of its members
and be chaired by the chairman of the board or an INED.
Members of a remuneration committee are required to make recommendations
regarding the company’s remuneration policy as well as the remuneration packages of
EDs, etc. Members of an audit committee are required to deal with the company’s
external audit and auditors, monitor the integrity of the company’s financial statements
and have oversight role of the company’s financial reporting system, and risk
management and internal control systems. Members of a nomination committee are
required to review the structure of the board, assess the independence of INED
candidates, make recommendations on the appointment/reappointment of directors and
succession planning, in particular for the chairman and the CEO, etc. A respondent with
a professional accounting background commented, “as all three committees require the
majority of their members to be INEDs, most INEDs are requested to join one or more
committees. I am the chairman of the audit committee, which is a rather onerous and
time consuming post although I am paid a decent extra fee for that. I have to spend time
with both the company external auditors and the internal audit head. Realistically, when
a listed company invites a candidate with a strong accounting background like me to be
its INED, they expect him to also chair the audit committee. The role as committee
member of the remuneration committee and the nomination committee is, in my opinion,
less demanding.”
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4.5.2 Effectiveness of INEDs
Respondents were asked how they would rate their effectiveness as INEDs in the
following roles of INEDs: monitoring, strategist/advisory (including provision of
external knowledge and information), and overall effectiveness. They were asked to
rate their effectiveness on a scale ranging from 1 to 5, with 1 being the highest and
labeled as “excellent”, and 5 being the lowest and labeled as “poor”. The findings are
detailed below:
Table 4.2 Effectiveness of INEDs’ Roles Rated by the Respondents
Rating
1
2
3
4
5

Monitoring*
3
9
3
-

Strategy/Advisory*
1
3
9
2
-

Overall*
1
10
4
-

NB. 2 of the 17 interviewees did not provide their ratings.
*the numbers under these columns are the frequencies of the ratings by the respondents.

For a very small sample obtained by convenience sampling, the above findings
admittedly may not represent the views of all INEDs of family-controlled listed
companies in Hong Kong. Yet it may cast some light on their views from an exploratory
qualitative study perspective. The following may be noted:
-

Among the two core roles identified by corporate governance academics and
experts (and indeed also by the respondents themselves), namely monitoring and
strategic / advisory, the monitoring role gets the higher score, with 3 respondents
rating themselves ‘1’ and 9 rating themselves ‘2’. This could possibly be due to the
fact that the respondents (particularly those who also chaired or joined the audit
committee) did take the monitoring role rather seriously, having taken note of the
increasing frequency of regulatory sanctions and criticisms made against directors
(including INEDs) for failing to monitor their companies’ operation. All
respondents indicated to me that for important corporate issues requiring their
approval, they would seriously study them and give their fair, independent judgment.
It is true that a couple of the respondents (who gave themselves ‘2’ or ‘3’ in the
monitoring rating) did admit that for relatively insignificant issues, they
occasionally let the controlling shareholders/management had their way (even if
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they might not agree with them entirely), particularly if they believed that the
management was not cheating and/or the management was able to provide them
with bench-marking data to support their views. It should also be borne in mind that
“monitoring” does not mean only checking the controlling shareholder and
protecting the minority shareholders; “monitoring” includes monitoring the proper
operation, performance, governance, risks, etc. of the company to benefit the whole
company and all shareholders.
-

Further, although I used my best endeavours to assure the respondents of absolute
confidentiality and anonymity of the interview, due to the importance of reputation
to the appointments, the respondents might (even subconsciously) tend to portray a
positive picture of their effectiveness as INEDs (particularly in “monitoring” the
company operation, which is regarded as an even more fundamental role than
“strategy/advisory”). Their ratings might have been overstated.

-

The relatively low rating on strategy/advisory does not seem to be surprising as
many respondents admitted that as not being experts in the listed companies’
businesses, they were not able to contribute much in the strategic direction of the
companies. The Chairman interviewed by me echoed this observation and
commented that INEDs had very little to contribute to the role of strategy/advisory
(see Section 4.8.1).

-

In respect of their overall effectiveness as INEDs, only one respondent gave himself
a rating of ‘1’ (i.e., excellent), 10 gave themselves a rating of ‘2’ (i.e., ‘good’) and
4 gave themselves a rating of ‘3’. With 73% giving themselves excellent or good
rating, it appeared that most of our INEDs believed that they were, by and large,
effective.

-

From the above statistics, no respondents gave themselves a rating of ‘5’ (poor) on
either of the two functions or their overall effectiveness. This might suggest that
none of the respondents considered themselves to have done a very bad job as
INEDs or, as mentioned above, they might have (even subconsciously) portrayed
their effectiveness more positive than the reality.
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4.5.3 Summary and Conclusion
Nearly all respondents regarded monitoring / supervising /checks and balances, acting
as strategist and providing advice / assistance / external information as the key roles
and responsibilities of INEDs, which are consistent with those quoted in the Code of
Corporate Governance, publications of professional bodies, and books and research
works of corporate governance academics and critics. Some respondents included as
roles and responsibilities the provision of objective, independent views and committee
work; but those roles may be regarded as part of the monitoring, strategist or advisory
roles mentioned earlier. A couple of respondents also quoted the provision of status and
credibility by INEDs of high profile in the Hong Kong society to the listed companies.
In assessing their own effectiveness of INEDs, the majority of the respondents believed
that they had done at least a decent job. It is also of interest to note that, by and large,
respondents gave themselves higher rating in the ‘monitoring’ role than the ‘strategy /
advisory’ role.

4.6 Barriers to INEDs’ Performance and Means to Overcome Them
4.6.1 Barriers
Respondents were asked about the barriers and difficulties faced by them in performing
their roles and responsibilities as INEDs as well as possible means to overcome them.
Based on the information provided by the respondents at interviews, the following
themes are grouped into two main categories: INEDs’ own limitations and the
barriers/problems caused by the listed companies. The two types of barriers are
discussed in more details below.

INEDs’ own limitations
* Theme E1: Lack of time available for the INED work
* Theme E2: Lack of ability
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-

Subtheme E2a: Lack of experience, skills and knowledge needed for the INED
work

-

Subtheme E2b: Language barrier - not proficient in the language adopted for
board meetings

* Theme E3: Personality: non-confronting, introvert, lack communicating skills
* Theme E4: Lack of interest and enthusiasm in the INED work
-

Subtheme E4a: Lack of interest and enthusiasm after many years as INED of
the company

-

Subtheme E4b: Low INED fee – not justifying enthusiasm

* Theme E5: Not acting independently - deference to the controlling shareholder /
strong social ties

Barriers / problems caused by the Listed Companies
* Theme E6: Organization being too large and complex
* Theme E7: Problems with the structure of the board
-

Subtheme E7a: Board size too large

-

Subtheme E7b: Poor quality of NEDs and INEDs

-

Subtheme E7c: Board not reasonably diversified

-

Subtheme E7d: Board and committees structures not conducive to INEDs’
independence

* Theme E8: Information provided to INEDs
-

Subtheme E8a: Quality and adequacy of the information provided not
satisfactory

-

Subtheme E8b: Timeliness of the information provided not satisfactory

* Theme E9: Board meetings
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-

Subtheme E9a: Too little time provided for discussion at board meetings

-

Subtheme E9b: Too few board meetings / committee meetings held in a year

* Theme E10: Lack of translation / interpretation services and facilities
* Theme E11: Inadequate training provided to INEDs
* Theme E12: Paying low INED fees

4.6.2 INEDs’ Own Limitations and Means to Overcome the Barriers
*Theme E1: Lack of time available for the INED work
According to some respondents, the amount of time they needed to spend on INED
work increased over the years, which is understandable in view of the following
observations:
-

increasingly complex corporate and business structures

-

increasingly stringent legal/regulatory requirements

-

increasing expectation of the improvement in corporate governance

-

increasing expectation of the role and performance of company directors, including
INEDs

A couple of the respondents admitted that they occasionally did not have enough time
to thoroughly review all board papers submitted to them prior to the meetings. Further,
even if they had enough time to review the papers, they did not have enough time to
find out more from the company senior executives (such as the Company Secretary, the
CFO or the CEO) about the issues that they had queries or needed more information.
One respondent said, “I have found the time demanded of the INED role to have
increased substantially and I may need to resign from one of my current appointments
next year.” Another respondent added, “Despite being a retiree, I find handling several
INED appointments concurrently quite time consuming, particularly if you want to do
a good job. Further, business environment and transactions are getting more and more
complex these days and most companies have adopted 31 December as their accounts
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closing date.” Another respondent commented, “I can’t imagine how some people can
handle ten or even more appointments – I believe they sometimes attend board meeting
via video conferencing or phoning in without being physically present in the meetings.”
Indeed, quite a number of respondents pointed out that 5 or 6 INED appointments is the
limit. Incidentally, the Managing Executive Director and Company Secretary
interviewed by me also suggested limiting the number of INED appointments one can
take up. However, one experienced INED said, “I do agree that one should not take up
too many INED appointments concurrently, but I also believe that there are not enough
good INED candidates in Hong Kong, which means that if we restrict the number of
INED appointments one can take, we may end up seeing more incapable candidates
being appointed as INEDs.” Another respondent opined that, if properly planned and
managed, one could take up more INED appointments and still discharge his role
effectively.
It is only fair and wise for anyone approached for an INED appointment to consider:
whether he has already had a full-time job (and how demanding that job is), the number
of INED appointments he already has on hand (an how demanding they are), his age
and his own energy level, his other commitments (including family commitments), how
demanding the present INED offer is, etc. To overcome this self-imposed barrier of
“lack of time”, the only means is for the candidate himself to ensure that he will have
enough time to do a decent job before accepting the INED commitment. As for the
listed companies, they should realistically assess their targeted candidate’s time
availability (by reference to his current full-time jobs and the number of existing INED
and other public/charitable appointments he has already had), no matter how good or
how popular this candidate is.
While some countries such as Malaysia prescribe the maximum number of NED
appointments a person may take, the Hong Kong Code of Corporate Governance does
not impose such a limit. Should the HKEx also consider including such a limit in the
Recommended Best Practices? This question deserves the front line regulator to
deliberate further in the future.
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*Theme E2: Lack of ability
A respondent admitted that he sometimes had difficulties thoroughly understanding
certain business transactions/proposals contained in the board papers for discussion and
approval at board meetings. He said, “the amount of knowledge required to understand
the board papers differs from one company to another. Some companies’ businesses are
rather simple and easy to understand while others are very complicated. An incompetent
INED would find it difficult to act for the latter.” In this regard, I would agree that the
nature of business of a company dictates the skills and knowledge required of an INED.
Another respondent commented: “It would be good if the listed company would provide
their INEDs with more in-depth induction of its business – that would help our INED
work.”
Incidentally, the Managing Executive Directors (who had worked with many INEDs
over the years) interviewed by me said that some INEDs whom he had worked with
were so incompetent that they should not have been appointed as INEDs.
Obviously, before any person takes up an INED appointment, he should critically and
honestly assess his own ability and suitability. If he takes on the job, he has to work
hard to learn more about the rules and regulations relating to corporate governance as
well as the listed company’s business and operation. On the other hand, the listed
company should also seriously assess the potential candidates’ suitability. As a matter
of fact, under the Corporate Governance Code A.5.2(b), the nomination committee
should identify individuals “suitably qualified” to become board members; and under
Code A.5.5, the board is required to disclose why they believe a particular candidate
should be elected as INED.
In view of the increasingly complex business environment and demanding law, rules
and regulations, it is necessary for INEDs to keep updating themselves with the
necessary knowledge, either via their own efforts or through the induction and training
arranged by the listed companies. As for listed companies, under the Code of Corporate
Governance, they have the obligations to provide all new INEDs with a comprehensive
induction and to arrange and fund suitable training for their directors on an ongoing
basis. Based on the comments of some respondents, it appears that at least some listed
companies had not done enough in this regard.
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As mentioned above, the Code has already laid down rules regarding the onboarding
induction and ongoing training by listed companies for their directors. In Hong Kong,
it appears that the range of knowledge on corporate governance amongst INEDs differs
widely; some (particularly with law or accounting background) have excellent
knowledge while others (particular those older entrepreneurs) have rather limited such
knowledge. The HKEx may consider the approach adopted by Bursa Malaysia
Securities: under their Listing Requirements, all directors appointed to the boards of
publicly listed companies must attend the Mandatory Accreditation Programme
(relating to corporate governance and rule and regulations relating to listed companies
and their directors). The HKEx may grant exemption to new INEDs who have adequate
knowledge in this regard. Under the Malaysian Code, listed companies are also required
to assess the training needs of their directors from time to time and ensure that these
directors have access to continuing education programmes. They are also required to
disclose whether their directors have attended training in their annual reports. As
suggested by the CFA Institute, the HKEx may also consider introducing the
requirement of a director certification programme to enhance director education and
improve the effectiveness of INEDs (CFA Institute, 2010).
In Hong Kong, many listed companies have board members of different nationalities
and English language is used at board meetings and board papers are prepared in
English. For some local Hong Kong Chinese INEDs who have been brought up in Hong
Kong and have never lived overseas, they may find it difficult to actively participate at
board meetings conducted in English. In particular, they are disadvantaged in debating
complicated issues with someone whose mother-tongue is English. One respondent said,
“My board comprises westerners and locals who received their education in western
countries. Board meetings are conducted in English. To be honest, my English language
ability is okay but not great, as I only studied up to matriculation level in Hong Kong.
I can read board documents written in English with no problem but can’t articulate well
in English. I find it difficult in formulating my arguments in English and am greatly
disadvantaged in debating in English with some of the directors whose English is of
more or less a mother-tongue standard.” Another respondent said, “In addition to the
listed company you asked me to refer to in telling you my experience, I would like to
share with you my experience with another listed company controlled by a PRC owner
– they conduct their board meetings in Putonghua. As a Cantonese born and bred in
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Hong Kong, my Putonghua is not really up-to-par. I think in Cantonese and speak out
in below-standard Putonghua and I sometimes fail to follow the expressions and
arguments of my fellow directors when they talk fast in Putonghua. And this does
hamper my effectiveness as an INED. It would be good if they provide instant
translation/interpretation but of course they expect me to be able to communicate well
in Putonghua.”
Based on the interviews, language barrier may indeed adversely affect the effectiveness
of INEDs in performing their roles. While it is very difficult for the INEDs to improve
their language skills at their age level, listed companies may help improve the INEDs’
effectiveness by providing instant translation/interpretation where necessary. Further,
the HKEx may include as best practice in the Code of Corporate Governance the need
for listed companies to provide instant translation/interpretation facilities where
necessary. If language barrier cannot be overcome and does adversely affect
performance of INEDs, the concerned INEDs may have no choice but to resign from
the position.

*Theme E3: Personality: non-confronting, introvert, lack communicating skills
The personality and communication skills of a person may affect his performance and
effectiveness as an INED. A respondent admitted that he did not like to confront people
and sometimes went along with the majority’s views although he might not entirely
agree with them. The issue of Chinese culture of preserving harmony and independence
has also been discussed at the earlier section 4.2 “Independence”.
An INED is appointed to actively participate in board meetings and bring independent
judgments to bear on issues of strategy, performance, accountability, etc. (HKEx Code
of Corporate Governance). For his views be heard, an INED needs to be strongly willed
and to speak out what he believes (CFA Institute, 2010). Obviously, before any person
takes up an INED appointment, he should critically and honestly assess his own ability
and personality to decide whether he is suitable for the job. If he does take on the INED
appointment and to overcome the barrier, he must train and learn to make himself to be
more strongly willed and out-spoken.
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*Theme E4: Lack of interest and enthusiasm in the INED work
A long-serving INED respondent told me: “I have served this listed company as their
INED for many years. The company has not grown much or undergone any major
changes. To be frank, I find my INED work with them rather stale and boring – someone
with a fresh mind and interest may do a better job than me. I think I should step down
next year.” Another respondent said, “I personally believe six years instead of nine
years should be the maximum tenure for an INED appointment unless the board could
offer real good reasons for appointment beyond six years.” In addition, as discussed at
the Section 4.2 “Independence”, quite a number of respondents were of the view that
long tenure might adversely affect their independence of INEDs. In contrast, some
respondents were of the view that whether a nine-year tenure is too long or not depends
on the individual’s integrity and ability to serve the company.
Many stock exchanges in other developed markets, like the HKEx, have adopted 9 years
as the tenure limit for INEDs. However, if the board of a listed company finds its INED
no longer providing fresh ideas and independent judgments prior to the 9 years limit, it
should consider retiring that INED. In any event, if an incumbent INED has lost interest
in his job as an INED or feels that he cannot contribute to the company anymore, he
should take the initiative to tender his retirement from the office.
As discussed at the earlier section, the average fee paid by listed companies in Hong
Kong to their INEDs appears to be on the low side. Based on their study, Spencer Stuart
opines that the average INED fee for HSLI companies is about one-third less than the
average retainer paid to independent directors in the UK and the US (Spencer Stuart,
2015). Further, according to the findings of international law firm Eversheds, INED
fees in Hong Kong are “notoriously low” (Eversheds, 2009). One respondent said, “I
will no doubt do the necessary work to fulfill my duty as INED but frankly, for the
small INED fee I have received, I do have reservations spending tons of hours on the
job.” On the other hand, a well-qualified respondent commented, “the INED fee does
not commensurate with the time I have spent and the contributions I have made to the
company, but I derive my satisfaction from the challenges of the role and the additional
knowledge about their businesses I gain - no textbooks can teach me.”
The Hong Kong Code of Corporate Practices states that directors’ “remuneration levels
should be sufficient to attract and retain directors to run the company successfully
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without paying more than necessary.” It may be possible for the HKEx to set a
minimum INED fee (for consideration by listed companies as a best practice). Listed
companies should, by reference to the likely time and efforts required for their INED
roles, pay their INEDs a fair and reasonable fee to enhance the performance of their
INEDs. From an INED candidate’s perspective, it is his choice whether or not to accept
a low-fee INED appointment; if he does accept the appointment, he should give the job
its deserved commitment (including devoting adequate time and efforts on it).

*Theme E5: Not acting independently - deference to the controlling shareholder / strong
social ties
As discussed at the Section 4.2 on “Independence”, a few respondents admitted that
they sometimes went along with the proposals of the controlling shareholders due to
the high profile of controlling shareholders, their social ties and /or the fact that they
were effectively appointed by the controlling shareholders, together with the fact the
issues involved did not have significant financial or strategic impact on the company.
One respondent said that it was sometimes hard for an INED to voice an opinion that
differed significantly from the majority. The comments made by some respondents
have been quoted in the section on “Independence” and are not repeated here.
To overcome the above barriers, an INED should stand firm on its position and not be
easily influenced by controlling shareholder/NEDs (CFA Institute, 2010). He must be
ready to say “no” to the controlling shareholder if he does not agree with him or the
management, and be prepared to accept the risk of not being re-appointed at the next
AGM. One respondent said, “For important issues, if I don’t agree with the views of
the controlling shareholder/Chairman, I will say “no”. However, in order not to
embarrass him, I would talk to him privately before the board meeting and tell him why
I disagree with his views. Most Asian owners believe themselves to be smart
businessmen and are upset if you challenge their decisions/views, but they are not
crooks and they have no intention to cheat the company or the minority shareholders.
Therefore, if you are able explain your view to them well, they will accept it. The
Chairman of the listed company I serve indeed respects my integrity and independent
judgment and values my advice. For your information, I have already served on his
board for 10 years and I have always acted independently.” Another respondent added,
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“At the time of appointment, I told the controlling shareholder/management that to
discharge my duty as an INED, I will act independently; it works – I have acted
independently as an INED and have been re-appointed over years.”
It seems that having a frank discussion with the controlling shareholder/management
regarding one’s independence attitude at the time of appointment and talking to the
controlling shareholder privately before the board meeting regarding one’s opposing
views may help overcome the barriers.
It appears that under Listing Rule 3.13, assessment of the independence of INED
candidates focuses on the absence of financial and family relationships but ignores the
social ties between the candidates and the company/controlling shareholders. In fact,
social ties may in practice compromise the independence of INEDs (Fairfax, 2010).
The impact of social ties on the independence of outside directors is a concern in many
other jurisdictions. As discussed previously, a recently held case in Delaware (Sandys
v Pincus (5 Dec 2016)) sheds some light on the issue. Would it be possible for the
HKEx to develop an operational definition of social ties under which an INED will no
longer be qualified as independent? (Fink, 2006). To compile an exhaustive list of
circumstances under which an INED is considered not being independent is difficult, if
not impossible. CFA Institute (2010, p.39) shares this view and comments that
“[i]ndependence may be a state of mind, which is simply not measurable, and a person
may meet all the guidelines for independence and still not act in the best interests of the
shareholders”.
Some scholars say that independent director is a legal transplant from jurisdictions with
dispersed ownership structures (such as the US and the UK) to those with concentrated
ownership ones (such as Hong Kong and many countries in Asia) (Ferrarini and
Filippelli, 2014). While more stringent definition of “independence” (including the
removal of strong social ties) may be of some help in jurisdictions with dispersed
ownership structures, it may not solve the problem in Hong Kong. For familycontrolled companies, INEDs cannot be elected without the blessing of controlling
shareholders and it is not unfair to say that INEDs are effectively appointed by the
controlling shareholders. Under such situation, even if an INED passes very stringent
independence tests, he still owes his appointment to the controlling shareholder and
naturally inclines to be loyal to the party who gave him the post (CFA Institute, 2010).
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As claimed by Monks (2006, p. 34), “[t]here is always a reluctance to confront,
embarrass and combat someone who has conferred a favour, there is always reluctance
to join a club just to attack it, irrespective of the issues involved” (as quoted in CFA
Institute, 2010, p. 32).
Based on the above arguments, an INED of a family-controlled company can only be
truly independent if he is elected to the board not by the controlling shareholder. I have
in the section “Appointment and Election of INEDs” discussed other possible means to
appoint INEDs, including requiring the controlling shareholders to abstain from voting,
proportional allocation of INED seats for candidates nominated by minority
shareholders, cumulative voting system (against the traditional straight statutory voting
system), UK-style dual voting, etc. Opponents of proportional allocation of seats and
cumulative voting argue that such approaches may result in directors who feel
accountable to the specific segments of shareholders they represent and thus feel more
obliged to look after the interests of those shareholders instead of all shareholders
(FairVote, 2009). As discussed earlier, according to Anthony Fan, President of the
HKiNEDA, cumulative voting basically divides the board, which means that board
members are not all working in harmony to pursue the goals of the business (CSJ, 2017).

4.6.3 Barriers Caused by Listed Companies and Means to Overcome Them
*Theme E6: Organization being too large and complex
As INEDs do not directly involve themselves in the listed companies’ daily operation,
a respondent admitted that it was not easy for INEDs to effectively monitor the
operation of large corporations (particularly those operating in multi-jurisdictions).
Bovie et al. (2016) point out that the size of a company will create a barrier to effective
monitoring by the board of directors. “Because directors are part-time employees who
typically meet only a few times each year, directors of large firms will face more
difficulties in fully comprehending all the issues necessary to be properly informed and
fulfill their duties” (Bovie et al., 2015, p. 23). The article also discusses the growing
complexity of companies and makes the following observation: “The complexity will
not only present a barrier to boards because of an enlarged information burden, but also
because of higher information asymmetry between board and top managers. …
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Consequently, boards of highly complex firms will have a more difficult time
monitoring management because of significant disparities in their knowledge of the
firm and its activities” (Bovie et al., 2015, p. 24).
While there is nothing one can do with the size of listed companies, the controlling
shareholder/management may help their INEDs by providing them with well-organized
information that is concise and precise for decision making and also arrange induction
on their new business lines.

*Theme E7: Problems with the structure of the board
-Board size being too large
A couple of the respondents opined that while board diversity was valued, boards that
were too large might hinder their performance. Directors, particular INEDs, may not
have adequate opportunity to exchange views amongst a large group. A smaller board
may make the directors more focused and effective. Obviously, the optimal size of the
board depends on the entity’s business operation (including its size and complexity),
organizational structure, history and culture. There is no one-size-fits-all formula in this
regard; although an overly large board with say 25 members is unlikely to be effective.

-Poor quality of NEDs and INEDs and Board not reasonably diversified
A couple of respondents indicated some NEDs and INEDs of poor quality or not
actively participating in board meetings would affect the performance of the board. One
respondent said, “very often I was the only INED / NEDs raising queries - it was a bit
embarrassing – as if I was slowing down the progress of the meeting”. Another
respondent commented, “I have found a board comprising members of different ethnic
or cultural backgrounds useful – they sometimes provide useful, different views that I,
as Chinese, would not have thought of. A more diversified board with INEDs/NEDs
having a wide variety of skills, knowledge and experience will bring in new insights
and perspectives.”
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Incidentally, the Managing Executive Director interviewed by me also commented on
the poor quality of some INEDs that he had worked with (see Section 4.8.2). Quite a
number of respondents and the Managing Executive Director and the Company
Secretary interviewed by me believed that having lower and upper age limits for INEDs
might help improve the quality of INEDs in Hong Kong.
Actually, pursuant to the Principle under A.3 of the Hong Kong Corporate Governance
Code, the board should have a balance of skills, experience and diversity of perspectives
appropriate to the requirements of the listed company’s business. Further, as pointed
out earlier, pursuant to Code A.5.2 (b), the nomination committee should identify
individuals “suitably qualified” to become board members. It is thus the duty of a listed
company to ensure that its board is suitably diversified and filled with quality members.

-Board and committees structures not conducive to INEDs’ independence
In a family-controlled listed company, it is not easy for the INEDs (who are effectively
appointed by the controlling shareholder) to monitor the company and the management.
One respondent commented, “in the family-controlled listed company I serve, the
chairman of the board is from the controlling family (which is not uncommon in Hong
Kong) and a majority of board members are EDs and NEDs. Under such structure with
a dominant chairman, it is more difficult for INEDs to exercise their monitoring role
and independent judgment.” One respondent said, “I would like to see the chairman of
the nomination committee being an INED”. To help enhance the performance of its
INEDs, a listed company may consider the following:
-

appointing an INED as the Chairman of the board (as basically required under the
UK Code)

-

appointing an INED as the Chairman of the nomination committee

-

forming a board comprising majority INEDs (as basically required under the UK
Code)

-

appointing a Senior INED if the Chairman of the board is not an INED (as required
in the UK and Singapore)
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However, the above ideas are unlikely to be welcome by the controlling families of
listed companies.

*Theme E8: Information provided to INEDs
-Quality and adequacy of the information provided not satisfactory
As discussed in more details in Section 4.7 “Resources: Information, Training, Time,
etc.”, a few respondents said that the information provided to them was sometimes
inadequate and they had to chase after the company secretary for more information. In
contrast, another respondent complained that the information provided was sometimes
bulky and unorganized, hence making the work of an INED more difficult. The
observations made by some of the respondents on the information inadequacy and its
impact on the independent judgment have been discussed in Section 4.2 “Independence”
and are not repeated here.

-Timeliness of the information provided not satisfactory
The Hong Kong Corporate Governance Code prescribes that listed companies should
send board papers to their directors at least three days in advance. However, a couple
of respondents expressed their wish to have board papers sent to them five days or
longer in advance.
As discussed in Section 4.7, one of the respondents complained that he very often
received board papers just shortly before the board meeting. He was not happy about
this arrangement and had reminded the company secretary to send him the board papers
earlier. Another respondent said, “they do send me board papers three days in advance
but as I, due to other commitments, may not have time to read those board papers within
three days before the meetings - as you know, board papers are quite voluminous. It
would help a lot if they could send me the papers five days or a week in advance.” It is
interesting to notice that, under the Malaysian Code, directors are entitled to receive
board materials at least five business days in advance (Annuar, 2012).
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To help enhance their INEDs’ performance, listed companies should supply them with
information that is “complete and reliable” in a timely manner (per Hong Kong
Corporate Governance Code Provision A.7.2). In view the fast business pace in Hong
Kong and the busy life of Hong Kong people, it may be worthwhile for the HKEx to
consider requiring listed issuers to send board papers to their directors five business
days (like Malaysia) instead of three days before the board meeting.

*Theme E9: Board meetings
-Too little time provided for the board meeting / too few board meetings
The Hong Kong Code of Corporate Governance requires listed companies to conduct
not less than four board meetings per annum (Code A.1.1) and most of the respondents
told us that their companies they served had four board meetings per year. One
respondent with a professional accounting background said, “four board meetings a
year, though most common in Hong Kong, are in my opinion on the low side compared
with other international financial centres. I know that in the US and the UK, most listed
companies have six to eight board meetings per annum.” Regarding the duration of each
board meeting, a couple of respondents also commented that very often not enough time
was provided for board members to discuss and debate the issues critically and in more
details. One respondent said, “the management has the tendency of rushing through all
items without allowing enough time for us to deliberate on the issues in question. I do
appreciate that they have a lot of matters to go through but the limited time provided
does not help me perform my monitoring and advisory roles as INED.” The impact of
the time limitation on the exercise of independent judgment has also been discussed
under Section 4.2 “Independence”.
Indeed, according to the study of Spencer Stuart, boards of Hong Kong familycontrolled listed companies meet five times per annum on average (Spencer Stuart,
2015), which is fewer than the average number of board meetings held by boards of US
and UK listed companies. To help enhance the performance of INEDs, listed companies
should, where appropriate, consider having more frequent board meetings of longer
duration.

111

*Theme E10: Lack of translation / interpretation services and facilities
As discussed earlier, a couple of respondents indicated that language barrier had
adversely affected their effectiveness as INEDs. To enhance the effectiveness and
performance of their INEDs, listed companies should consider providing
translation/interpretation services and facilities at board meetings where necessary.

*Theme E11: Inadequate training provided to INEDs
As discussed in an earlier part of this section, some respondents would like to see the
listed companies they serve to provide more detailed induction courses and ongoing
training. It appears that there is a big variation in the level of training provided by listed
companies – some provide excellent induction and ongoing training and update, while
others provide the bare minimum in compliance with the Code Provisions. As induction
courses, training requirements and need for training have already been discussed in
details at an earlier part of this section and in Section 4.7 “Resources: Information,
Training, Time, etc.”, they are not repeated here. In short, listed companies may help
enhance the performance and effectiveness of their INEDs by providing them with
adequate quality induction courses and regular trainings (as required under the Hong
Kong Corporate Governance Code).

*Theme E12: Paying low INED fees
The issue of low INED fees has been discussed in an earlier part of this section and is
not repeated here. Listed companies should pay decent INED fees to attract high-quality
candidates to join the board and to ensure that they perform the INED role diligently.

4.6.4 Summary and Conclusion
I have attempted to review the barriers to INEDs’ effectiveness from two angles: those
caused by the INEDs themselves (self-imposed) and those caused by the listed entities.
While the respondents did identify a number of barriers, it appears that they did not find
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them too serious or insurmountable. Most of those barriers or problems can be
alleviated if the INEDs and the listed entities are willing to make the efforts.
With respect to the barriers caused by INEDs themselves, an INED candidate should
only accept an appointment after thoroughly assessing his available time. Once he has
taken up the appointment, he should monitor closely his future commitments to ensure
that he has the time and energy to do a good job for his existing INED post. An INED
candidate should also assess whether he is capable of taking up a new appointment.
Again, once he has taken up the appointment, he should make extra effort to learn about
the listed entity’s businesses and its organizational structure. He should also train
himself to be out-spoken in the board meetings by improving his communication skills
and language proficiency, if necessary. He should consider tendering his resignation
when he has lost all interest in the job. If he chooses to continue the appointment, he
should give the appointment his full commitment no matter how low the director’s fee
is. Also, the candidate should tell the controlling shareholder who appoints him at the
time of appointment his independence attitude. He should be strongly willed – with the
willingness and ability to say “no” as necessary at the board meetings.
There are also several barriers caused by the listed issuers. When the size of an issuer
is very large and its businesses are complex, the issuer should offer help to INEDs to
overcome these barriers by providing them with well-organized information that is
concise and precise for use in decision making. The issuer should also arrange induction
programmes on its new business lines as necessary.
When the board is not independent due to a small number of INEDs in the board or the
Chairman of the board is affiliated with controlling shareholders, the company may
consider appointing an INED as the Chairman of the board and as the Chairman of the
nomination committee. The company may appoint a senior INED if the Chairman of
the board is not an INED to chair the meetings dealing with conflict of interest issues
involving controlling shareholders. Another better approach is to form a board
comprising majority INEDs. Forming a board of a suitable size with members from
diversified backgrounds will absolutely be helpful to improve the quality and
independence of the board.
To enhance INEDs’ performance of their jobs, quality information in a format
conductive to understanding should be provided to them on a timely basis. The listed
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issuer should also conduct suitable number of board meetings per year and allow
enough time for directors to deliberate on board matters. If there are foreigners
appointed to the board, the company should carefully investigate which language
should be used in board meetings. If the selected board meeting language is a problem
for some members, the company should provide instant translation/interpretation to all
members who need the assistance at the meetings where necessary. A good induction
programme is important for all new board members. As each board member has
different backgrounds, this training should be tailor-made to suit the needs of individual
directors. Last but not the least, INEDs should be paid adequate fees to attract quality
candidates.
Instead of relying on the listed companies to address the above issues, the HKEx may,
in the light of the barriers highlighted, wish to conduct a critical study to find out if it
is advisable to include the following Corporate Governance Codes to help overcome
these barriers:
-

appoint an INED as the Chairman of the board

-

appoint an INED as the Chairman of the nomination committee

-

the board comprising majority INEDs

-

more stringent criteria to assess independence (Listing Rule 3.13), particularly
regarding close relationship and strong social ties

-

suggesting lower and upper age limits (say 40 – 80) for appointing INEDs

-

suggesting a minimum INED fee

-

promoting certification of directors, including INEDs

-

proportional board seat allocation/cumulative voting/UK-style dual voting

-

limiting the number of INED appointments one may accept (say up to six)

-

board papers to be delivered to board members five business days (instead of three
days) prior to time of meeting

-

provision of translation / interpretation service and facilities at board meetings
where necessary
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4.7 Resources: Information, Training, Time, etc.
4.7.1 Information Provided
Under Section A.6 of the Hong Kong Corporate Governance Code relating to
“Responsibilities of directors”, Code A.6.1 provides that every newly appointed
director should receive a comprehensive, formal and tailored induction on appointment,
and subsequently he should receive any briefing and professional development
necessary to ensure that he has a proper understanding of the company’s operations and
business.
Under Section A.7 of the Hong Kong Corporate Governance Code relating to “Supply
of and access to information”, Code A.7.2 provides that the company’s management
has an obligation to supply the board and its committees with adequate information, in
a timely manner, to enable them to make informed decisions. The information must be
complete and reliable. Further, pursuant to Code A.7.3, all directors are entitled to have
access to board papers and related materials. These papers and related materials should
be in a form and quality sufficient to enable the board to make informed decisions on
matters placed before it.
In addition, under Section C.1 of the Code relating to “Financial Reporting”, Code
C.1.1 provides that the company’s management should provide sufficient explanation
and information to the board to enable it to make an informed assessment of financial
and other information put before it for approval. Code C.1.2 also requires the company
management to provide all members of the board with monthly updates giving a
balanced and understandable assessment of the company’s performance, position and
prospects in sufficient details.
Based on the above discussions, it appears that there are adequate provisions in the
Hong Kong Corporate Governance Code requiring listed companies to provide their
INEDs and other directors with adequate, quality information enabling them to perform
their roles and responsibilities. However, many corporate governance scholars and
critics are concerned about the issue of information asymmetry between INEDs and the
management (see for example, Bovie et al., 2016; Nadler, 2004; Rhoades et al., 2000).
Does the management of listed companies provide their outside directors with adequate
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quality information? Or even worse, do they purposely withhold relevant information
from the outside directors? These questions were posted to the respondents during their
interviews.
Most of the respondents interviewed found the information provided by management
was either good or satisfactory. One respondent said, “in my view, the information
provided is adequate for our purposes as INEDs. If I sometimes ask for additional
information on issues I don’t understand well, the company secretary will normally
provide me with additional information and data within a day.” Another respondent
said, “a fellow INED once indicated to me that the information provided to us as INED
is adequate but not detailed enough. To me, as we are not executive directors, we only
need adequate information to make high-level decisions. Of course, if I have doubt and
wish to find out more about certain issues, I will ask for more detailed information with
supporting documents. All in all, I opine that the information provided by the listed
company I serve is satisfactory.”
When asked if respondents worried the possibility that the management had purposely
held back important information to mislead them, most respondents either said that they
“were not aware” or they “did not know”. As a respondent with an auditing background
fairly commented, “we are hired to help the company. I understand that, as INED, I
have a monitoring role. However, I am not supposed to be an auditor and definitely not
a detective or investigator. If the management purposely holds back information or
cheats me with misleading information, it’s too bad. If something went wrong, they
should be held responsible and liable, not me.”
For the few respondents who found the information provided to them not satisfactory,
they either said that the information was sometimes not adequate or the information
was too bulky, not well organized and summarized in a format easily understood within
a short period of time. One respondent said, “sometimes, the information provided is
not detailed enough for me to make a decision; I have to ask the company secretory or
the executive director to get me more information. That said, I don’t think the
management purposely withholds important information. Yet the company secretary
could have done a better job.” As indicated in the section on “Independence”, one of
the respondents mentioned about the impact of the information inadequacy on his
independent judgment: “On a couple of occasions, I was not provided with adequate
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information and did not fully understand the transactions. Yet I had no time to find out
more about the details of those transactions at the time of decision making. As a result,
I voted according to the wishes of the Chairman/management despite some reservations,
hoping that the Chairman/management had made the rights decisions for the company.”
Another respondent said, “most of the time, the information provided is very bulky and
not well organized. As an outside director with limited time and no prior knowledge of
the issues involved, I have difficulty in going through tons of unorganized papers and
data in order to make well-informed decisions. I sometimes just go to see the concerned
executives and ask them to analyze and explain to me details of the issues face to face.
It is not very satisfactory. As an INED, I need the right information, preferably concise
and precise.” As discussed in Section 4.2 “Independence”, a respondent also said, “it
would help our work if the controlling shareholder/management would always provide
us clear and precise information about the subject matters, allow us to have more time
to digest them before coming to the meeting, and let us have more time to deliberate on
the matters during the meetings. All these would help us make independent judgment
and discharge our duties as an INED”. As pointed out by the late Dr David Nadler,
renowned expert in the fields of corporate governance and effective leadership, “it is
management’s responsibility to ensure that boards get the right information at the right
time and in the right format to perform their duties.” (Nadler, 2004, p. 8). The
management may keep the board in a state of ignorance by either giving them too little
or too much information (Nadler, 2004).

4.7.2 Time Spent
Most of the respondents told me that they needed to spend one day (or a good part of a
day) on average to go through the board papers and make enquiries where necessary
before going to the meeting. It appears that the time required for an INED to perform
his jobs somehow depends on the size of the listed company and the complexity of the
business conducted by the company. The attitude of the INED also plays an important
role. One respondent was of the view that while he would spend enough time on
understanding the board papers, it was not justified for him to spend too many hours on
the board papers and then attend a lengthy board meeting. On the other hand, many
respondents were of the view that irrespective of the fees they received, they would
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spend as many hours as necessary to do a good job as an INED. One respondent shared
his experience with me during the interview, “knowing that the company proposed to
buy a big block of land in China to build a factory, I requested the company’s executive
responsible for the project to go with me to visit the land site in China. After the visit,
I also spent more time on studying the project including seeking advice from
experienced professionals. I spent at least three days on that item alone.”
Most respondents were required to attend four board meetings (with a few attending
five or six meetings) a year and the number of days of work (assuming eight hours per
day) per year quoted by them is in the range of eight to 20 days. Their work included
studying board papers, attending board meetings (and committee meetings), AGM and
other corporate functions. The number of board meetings and the demand of their time
depend very much on the company size and the complexity of their businesses as
mentioned earlier.

4.7.3 Induction and Training
Pursuant to Corporate Governance Code A.6.5, all directors should participate in
continuous professional development to develop and refresh their knowledge and skills.
To help develop their directors, listed companies should be responsible for arranging
and funding suitable training with particular emphasis on the roles, functions and duties
of a listed company director.
The views on the adequacy and quality of training conveyed by the respondents were
quite various. Some said that the training was good and adequate. “Very often, we are
invited to attend training sessions after the board meetings. This arrangement is good
to us as we can do two things within the same day”, explained by one respondent.
Another respondent said, “they outsource their training requirements and arrange
outside professional firms to conduct training sessions for their staff and INEDs. Some
of the training sessions are good and useful but others are not quite relevant. To be fair,
the training requirement of each INED is quite different.” In contrast, some respondents
told me that the listed companies they served did not provide enough training,
particularly for those who did not have a legal or accounting background.
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Code A.6.5 also requires directors to provide a record of the training they received to
the listed companies they serve. A couple of respondents said that directors should, like
professional accountants and lawyers, be required to file their training records with the
HKEx and/or regulatory bodies every year. Professional accountants and lawyers (and
indeed many other professionals) are required to have a certain minimum number of
hours on continuing professional education each year.
Pursuant to Code A.6.1, every newly appointed director should receive a
comprehensive, formal and tailored induction on appointment. Subsequently, he should
receive any briefing and professional development of the company’s operations and
business and be fully aware of his responsibilities under statute and common law, the
HKEx Listing Rules, legal and other regulatory requirements and the company’s
business and governance policies. Many of the respondents were of the view that the
induction provided by the companies they served were, by and large, not
comprehensive enough. They would welcome more in-depth induction to enable them
to get better understanding of the company business and its corporate structure and
operation.

4.7.4 Certification of INEDs
A number of the respondents were of the view that to improve the quality of INEDs
and their effectiveness, directors’ training should be increased to a level at which
directors can pursue a formal certification. Such idea was indeed echoed by the CFA
Institute (2010) through establishing a well-recognized director certification
programme to make it easier for listed companies to identify a qualified pool of
potential directors for them to choose.

4.7.5 Summary and Conclusion
While the quality of information provided to directors varied from company to
company, most of our respondents had found the quality and timeliness of the formation
satisfactory. While some respondents were more diligent and spent more time on their
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INED work than others, most INED respondents told me that they needed eight to 20
days of work per annum to discharge their duties as an INED.
The amount and quality of training provided to INEDs also varied from company to
company as well. Many respondents were of the view that the induction programmes
provided by their listed companies were not in-depth enough, and believed more
thorough induction might help them understand the company’s business and operation
better. To improve the quality of INEDs and enhance their effectiveness, quite a few
respondents suggested that vigorous training and certification of directors should be
considered.

4.8 Interviews with a Chairman (from Controlling Family), a Managing
Executive Director (not from Controlling Family) and a Company Secretary
In addition to the 17 INEDs, I also conducted in-depth interviews with a board
Chairman (from controlling family), a Managing Executive Director (not from
controlling family) and a Company Secretary of family-controlled listed companies in
Hong Kong for the purpose of data triangulation. All of them had worked with not less
than eight INEDs of family-controlled listed companies and they were asked to give us
their views and observations on their INED appointments (particularly regarding their
role and effectiveness).

4.8.1 Interview with the Chairman (C)
C believed that the formal roles of INEDs should include monitoring the company’s
operation, providing independent views, and giving strategic and other advice to the
board. However, he also indicated that he did not expect his company’s INEDs to play
such roles and not believe they could perform those roles anyway.
C said that he and his executive team always acted fairly and would not take advantage
of minority shareholders. “We have the majority shares in the company and I want the
company to do well – if the company does well, it will be respected and its share price
will go up, and I and my family will benefit from it”, said by C. In short, C believed
that the interests of the company, outside shareholders and his family are all aligned.
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“Unlike most listed companies in the US where senior executives have only small
amounts of shares in the listed companies, the outside directors have an important
monitoring role to make sure that the senior executives do their jobs properly and
honestly (including not taking unduly high financial benefits, etc.). We own most of the
shares in our listed company and thus want our company to be successful and respected;
we certainly will not cheat the minority shareholders”, added by C. According to C,
there was no real monitoring role to be played by the INEDs in his company as he and
his family was the major shareholder and management of the company. “If INEDs did
find out anything wrong done by the controlling shareholder and the management, I
would be more than happy to listen to them and rectify the wrong doings. We engage a
Big-4 firm as statutory auditors and I don’t believe that our INEDs in their monitoring
role can do a better job than our own auditors”, said by C.
C emphasized that, since he and his family acted honestly (without cheating the
company and its minority shareholders), there was limited monitory role to be played
by INEDs. However, the monitory role of INEDs is not restricted to protecting minority
shareholders from expropriation by the controlling shareholder, but includes
monitoring the performance and operation of the company in the interest of all
shareholders.
In respect of the strategic/advisory role of INEDs, again C believed that they had very
little to contribute. “Our business is complicated and requires a lot of professional,
technical knowledge. In practice, for spending only a few days on the board papers and
board meetings, INEDs would not be able to provide insightful strategic guidance or
advice to us. Frankly, our company might get more direct value by using its money we
spend on INEDs to hire more professional consultants (of our industry)”.
“While I say that our INEDs have little direct contribution to our company, I would not
say that they are useless – they provide image and give interesting outside views to the
board occasionally. We comply with the HKEx’s Listing Rules with respect to all the
requirements on INEDs”, commented by C.
C also admitted that his company’s INEDs were respectable people whom he or his
family members had known and trusted. “You may argue that, due to social ties with
me and my family, our INEDs may not be truly independent”, admitted by C. He
believed that his company’s INEDs acted fairly and independently in their jobs. C did
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not believe in cumulative voting or allocating board seats to minority shareholders
proportionally. C said, “the current procedure of electing INEDs is fine. Having an
INED appointed by the minority shareholders may upset the harmonious, efficient
operation of the board.” C agreed that some controlling shareholders of familycontrolled listed companies might take advantage of minority shareholders, but most of
them acted honestly and wanted to give all shareholders the best returns on their
investments. C believed that if controlling shareholders did not treat minority
shareholders fairly, the latter would vote with their feet (and dispose of their shares in
those companies).
According to C, listed companies would have difficulty in finding the best people to
join as INEDs because the INED fee was low and those highly successful people did
not need such a small sum of money. Even if they were willing to join your board, they
would not be able to spend sufficient time on their INED role.

4.8.2 Interview with the Managing Executive Director (M)
M believed that the role of INED should include monitoring, supervising, giving advice
and opinion wherever needed, looking after the interest of both the company and
minority shareholders, and providing independent views on connected transactions.
According to M, effectiveness depended very much on the individuals. He had seen
INEDs who were diligent, raised useful questions at board and made contributions both
from the monitoring and advisory perspectives. He had also observed other INEDs who
did not do much at board meetings due to the fact that they were simply not competent
enough to act as INEDs, even though they did act honestly in their jobs. M also said
that “having INEDs on the board is better than not”. M was of the opinion that we did
not have enough well qualified people in Hong Kong to serve as INEDs. To enhance
the effectiveness of INED, we need to train more professional INEDs and encourage
more competent people willing to serve as INEDs. M believed that setting lower and
upper age limits (say 40 – 80) may help improve the quality of INEDs in Hong Kong.
The INED fees offered in Hong Kong were too low to attract additional good candidates
to the job.
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Like C, M did not believe in cumulative voting or proportional allocation of board seats
for the election of INEDs, despite he fully understood the arguments in favour of those
ideas. M believed that once family-controlled listed companies became more mature
and started employing well qualified outside executives as CEO and EDs, then we
might consider having majority INEDs on board (like in the UK and the US). M was of
the view that the Code Provision of nine-year tenure was fine and also believed that
with exceptions, no one should take up more than five or six concurrent INED
appointments at any time.

4.8.3 Interview with the Company Secretary (S)
S believed that the main role of INED should cover monitoring/checks and balances
and providing strategic or other advice to the listed company. Like M, S was of the
view that effectiveness depended a lot on the individuals themselves. According to S,
some INEDs she had encountered were hard-working and effective while others did not
make much contribution to the boards and the companies. S said, “I have more than
once seen old INEDs dozing off during board meetings”. Like M, S believes that having
lower and upper age limits may help improve the quality of INEDs. S also observed
that, based on her experience, INEDs with professional background (such as lawyers
and accountants) were in general more effective.
Like C and M, S also had reservations about cumulative voting or proportional
allocation of board seats for the election of INEDs. S shared the same view as that of C
that having an INED representing minority shareholders might cause more harms than
benefits to the board and the company. Regarding the Code Provision of nine-year
tenure, S believed that it very much depended on the individuals. Having served nine
years did not mean that an INED would become less independent. On the other hand,
S held the same view as that of M regarding the maximum number of INED
appointments and believed that six should be the maximum for these appointments.
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4.8.4 Summary and Conclusion
In sum, all of C, M and S held quite similar views regarding the roles of INED:
monitoring, supervising, providing independent views, checks and balances, providing
strategic and other advice and assistance, etc. While C had doubt about the contributions
that his INEDs were able to make, both M and S believed some INEDs did well while
others did rather badly. They both thought that, with exceptions, no candidate should
take up more than five or six INED appointments concurrently.

4.9 Actual Findings of the Study Versus Predictions and the Literature
I have listed my predictions of the survey results in Section 2.5 in accordance with my
review of the relevant literature and my perception of the functioning and effectiveness
of INEDs of family businesses listed in Hong Kong. Most of the findings are, by and
large, consistent with my predictions and the known literature (where available) such
as: reasons for appointments, factors considered whether to accept or reject
appointments, roles and responsibilities, etc. On the other hand, there are also some
findings that are not consistent with my predictions or the relevant literature. As there
very few qualitative studies on INEDs, only limited data and information is available
for comparison with the findings in this study.

4.9.1 Effectiveness
As discussed in Section 4.5.2, most respondents rated themselves quite high in their
overall effectiveness of fulfilling the INED roles, particularly in monitoring and
supervising. On the other hand, many respondents admitted that they were less effective
in providing strategic and other advice due to their lack of in-depth knowledge of the
companies’ business. This is not my prediction of the outcome and is inconsistent with
the literature as summarized below.
As Paul Chow (2008) said: “INEDs may not be truly independent if appointed by major
shareholders”. INEDs who are friends and connections of the controlling family may
not challenge the decisions of the management representing the controlling family (Ho,
2003).Those INEDs are often just rubber stamps (Webb, 2011). Further, in his review
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of corporate governance in Asian countries, Lin (2013) argues that, due to the fact that
Chinese culture values “harmony and interpersonal relations”, INEDs may do well in
the “advisory” function but perform badly in the “monitory” function.

I wish to emphasize that the relatively high ratings on effectiveness in this study were
given by my INED respondents and not by third parties (such as the listed company
management, controlling shareholders and governance critics). It is possible that these
respondents might (even subconsciously) tend to portray a more positive picture of their
effectiveness.

In addition, as discussed in Section 4.5.2, the high rating of the monitoring role could
possibly be due to the fact that the respondents (particularly those who also chaired or
joined the audit committee) did take the monitoring role rather seriously, having taken
note of the increasing frequency of regulatory sanctions and criticisms made against
directors (including INEDs) for failing to monitor their companies’ operation. Further,
as pointed out in Section 4.5.1 (Theme D1), it appears that the respondents in our study
were aware of their status as INEDs. They had passed the HKEx independence tests
(Listing Rule 3.13) to qualify them as INEDs. Our INED respondents seemed to
understand that they were special-category NEDs wearing “independence” hats and
were expected to carry out monitoring functions to fulfill their INED duties. This could
likely be one of the reasons why most of the respondents had regarded monitoring and
supervising as the most important, primary role of INEDs.

The findings on effectiveness in this study may also find some support in a couple
studies in Malaysia.

In one study, the executive directors of listed companies

interviewed were of the view that INEDs had spent too much focus on the monitoring
role hence blunting their overall effectiveness (Annuar and Rashid, 2015). They also
commented that some INEDs lacked the necessary knowledge and expertise to
contribute (Annuar and Rashid, 2015). In another study in Malaysia, Annuar (2012)
found that new ideas and advice were less appreciated in Chinese companies than
Malay based companies. Further, according to the Chairman of a family-controlled
listed company interviewed in this thesis, due to their lack of in-depth knowledge of
the company’s business, INEDs were not effective in the strategic/advisory role (see
Section 4.8.1 for more details). The findings appear to be contrary to Lin’s view that
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INEDs may do well in the “advisory” function but perform badly in the “monitory”
function (Lin, 2013).

4.9.2 Barriers
Before interviewing the respondents, I expected them to raise concerns about the
barriers encountered in discharging their INED roles. However, while the respondents
did mention various possible barriers such as their lack of time and ability, need to defer
to controlling shareholders, organization being too large and complex, poor board
quality, etc., they did not find those barriers too serious or insurmountable.

As no research study on this issue has been conducted in Hong Kong before, there is
no data available for comparison with the findings of this study. On the other hand, in
a study based on in-depth interviews with board members of listed companies in
Malaysia, it was revealed that a majority of the interviewees perceived that the barriers
faced by them were either non-existent or at least manageable (Annuar, 2012). In a
study by Bovie, et al. (2016), ten barriers that might affect boards’ effectiveness were
identified.

4.9.3 Resource: Information Provided
Some corporate governance experts are concerned that as INEDs do not always get the
right information at the right time and at the right format, their performance may be
adversely affected (Nadler, 2004). Information asymmetry with the management
affects an INED’s ability to monitor this management (Rhoades et al, 2000.) Before
interviewing the INED respondents, I expected the adequacy and quality of information
to vary significantly from company to company. However, in this study, while
variations in the quality of information did exist, most respondents indicated that they
were satisfied with the adequacy and quality of the information provided to them as
INEDs. This could be due to the fact that the listed companies served by our
interviewees were reasonably well established entities with decent corporate
governance.
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4.9.4 Methods of Electing INEDs
To the best of my knowledge, no study on the views of INEDs on the methods of
electing INEDs in Hong Kong has been conducted so far. I was slightly surprised to
notice that a number of respondents were willing to consider rather aggressive methods
of electing INEDs, such as requiring controlling shareholders to abstain from voting,
appointments to be made by regulatory bodies, etc. I believe that many of the
respondents were aware of the criticism that INEDs of family-controlled companies
were not truly independent in view of the fact that their appointments were not possible
without the support of controlling shareholders.
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Chapter V Conclusions

The purpose of this qualitative study is to seek in-depth understanding of the role and
effectiveness of INEDs in family-controlled listed companies in Hong Kong through
discovering the essence of the lived experiences of a sample of these INEDs by
conducting semi-structured interviews with them. For triangulation purposes, in-depth
interviews were also conducted with a board Chairman, an Executive Director and a
Company Secretary of family-controlled listed companies to obtain their views on
INEDs in those companies.
To the best of my knowledge, there are very few qualitative studies using primary data
to explore the role and effectiveness of INEDs in family-controlled listed companies in
Hong Kong. As such, there is a risk that discussions on this area may be “shaped more
by theories than reality” (Le Mire, 2011, p. 357) and it would be most useful to have
insight into those directors founded in practice “on the experience of those with
responsibility of making their boards work” (Cadbury, 1991, p. viii). The worthiness to
fill the above knowledge gap triggered my decision to conduct this qualitative study to
explore and understand the role and effectiveness of INEDs in family-controlled listed
companies in Hong Kong.

5.1 Summary of Findings
Through in-depth interviews with 17 INEDs of family-controlled listed companies in
Hong Kong, I have managed to obtain their views on independence, their nominations
and their acceptances of the nominations, the methods of electing INEDs, and their role
and effectiveness. In respect of their views of independence, most respondents quoted
“freedom to make one’s own decision” and “ability to stand alone and to say ‘no’” as
the most important attributes. At times some INEDs had admitted that certain decisions
they were not sure but going along with the controlling shareholders/management’s
proposals were made to unify the board. Whilst they did not feel it compromised their
independence per se, the notion of independence was moderated by the importance of
the board’s solidarity and harmony. It also appeared that most respondents (including
those who had acted for nine years or longer) were not against having the nine-year
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benchmark regarding INED tenure. According to the respondents, they were appointed
due primarily to their knowledge and expertise, their achievements and social status,
and/or their social ties with the controlling family/management. On the other hand,
when considering whether or not to accept an INED appointment, the respondents
would consider the background of the appointing entities and their owners/management,
as well as their ability to fulfill the expected roles and responsibilities. In addition, the
candidates would review the risks involved and the availability of the D&O liability
insurance cover. Some respondents in this study expressed their concerns about the
corporate governance quality of some PRC-based family-controlled listed companies
and their boards. In respect of director’s fees, most INEDs were of the view that these
fees were on the low side, as compared with those in the UK and the US. Their view in
this regard was confirmed by studies conducted by human resources firms and
observations made by governance experts (Spencer Stuart, 2015; Webb, 1999).
While most of the respondents had no idea what to do with the current system of
nominating and electing INEDs, some were of the view that the current straight,
statutory voting system reflected the principle of the majority rule and was fair and
democratic. Yet some INEDs were aware of the independence concerns of the current
voting system and willing to explore alternative systems of appointing INEDs in Hong
Kong, including the requirement for controlling shareholders to abstain from voting in
the election of INEDs, the UK-style dual voting, proportional allocation of board seats,
cumulative voting, and reserving at least one board seat for a candidate nominated by
minority shareholders. One respondent even considered the idea of establishing an
institute of well qualified INEDs from which listed companies may secure their INEDs
by drawing lots or other means, with neither controlling shareholder nor minority
shareholders electing them.
Nearly all respondents regarded monitoring/supervising, acting as strategist, and
providing advice/assistance/external information as the key roles and responsibilities
of INEDs, which were consistent with those quoted in the Code of Corporate
Governance, publications of professional bodies, and books and research works of
corporate governance academics and critics. Some respondents included as roles and
responsibilities the provision of independent views/level of independence and
committee work, but those roles and responsibilities might be regarded as part of the
monitoring, strategist or advisory roles as mentioned earlier. A couple of respondents
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also quoted the provision of status and credibility to a listed company by INEDs with
high profile as another major contribution from them.
In assessing their own effectiveness as INEDs, most of the respondents believed that,
by and large, they were effective and able to fulfill the role and responsibilities of INED.
In particular, a couple of the respondents with a professional background who also
chaired the audit committee claimed that they did a top-notch monitoring role. On the
other hands, many respondents admitted that, not having in-depth knowledge of the
business of the listed companies that they serve, their ability to contribute to the listed
companies’ strategies was limited. While the INEDs might genuinely believe that they
fulfilled the role of INEDs, the Chairman (from the controlling family of a listed
company) interviewed told me that the contribution of the INEDs of his company was
minimal because he and his executives managed their company very professionally and
fairly, and they never took advantage of minority shareholders. Further, the business of
his company required in-depth professional knowledge to run it successfully, which
meant that INEDs, being outsiders, would not be able to provide much strategic or
business advice. On the other hand, both the Managing Executive Director and the
Company Secretary whom I interviewed told me that the performance and effectiveness
of the INEDs they encountered varied from company to company: some of them were
very diligent and effective while others were quite relaxed and did not contribute much
at board meetings. The Managing Executive Director was of the view that based on his
experience and observations, the performance of INEDs had improved over the past
few years.
Most respondents did not encounter too many barriers in performing their role as INEDs.
Some of the barriers such as lack of time and deference to controlling shareholders were
somehow self-induced by INEDs themselves. As for the barriers caused by listed
companies, they did not appear to be very serious or insurmountable. As discussed
under Section 4.6.4, most of the barriers might be overcome if INEDs and the concerned
listed companies were willing to make the necessary efforts to solve the problems.
Further, the HKEx might, after critical studies and if considered appropriate, revise
their Code of Corporate Governance to add additional guides for listed companies to
improve the effectiveness of their INEDs.
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Most of the respondents were of the opinion that the information provided by their
concerned listed companies to enable them to carry out their role as INEDs was
adequate and satisfactory. Most of them were also generally pleased with the timeliness
of the information although a couple of them had the experience of receiving board
papers just a day or so before board meetings. Some respondents indicated that they
would welcome board papers being delivered to them five business days (instead of the
current 3 days) or longer prior to the meetings. Depending on the complexity of the
companies’ businesses and the volume of corporate activities in a particular year, most
respondents told me that they needed to attend four to five board meetings per annum
and spent around eight to 20 days (of eight hours each) per year in discharging their
INED role and duties. Many of the respondents indicated that they would welcome
more comprehensive induction by the listed companies. The key findings and
observations of this study are summarized in Table 5.1 below for easy reference.
Table 5.1 Key Findings and Observations of the Study
Key Findings

Observations

Independence
1. Concept of Independences
•

Freedom to make one’s own
decision and ability to stand alone
and say ‘no’

Consensus amongst most respondents
although a few respondents admitted
that certain decisions were occasionally
made to unify the Board

2. Tenure and Independence
Most respondents found the nine-year
benchmark acceptable

The Code does not prohibit INEDs
from being appointed beyond nine
years

Appointment of INEDs
1. Reasons for Appointment
•

Appointees’ knowledge and
expertise

Professionals (particularly accountants,
lawyers and bankers) and those with
relevant or all-round business
experience appeared to be popular
candidates

131

•

Social status and social network

To enhance company’s credibility and
provide business network

•

Social tie with controlling
shareholders

Not unreasonable for controlling
shareholders to appoint someone they
know and trust

2. Acceptance – Factors Considered
•

Background of listed companies
and their controlling shareholders
including risks consideration

Considered by respondents as most
important factors

•

Role and contribution expected
and time demanded

Mentioned by some respondents – they
wanted to ensure they could meet the
requirements

•

INED and committee fees

Not considered most important by
respondents – Hong Kong INED fee is
generally low by international standard

Methods of Electing INEDs
•

Current system (appointment via
straight statutory voting)

Most respondents had no idea on what
to do to improve the current system but
many regarded the current system as
fair and reasonable

•

Proportional allocation of seats and
cumulative voting system

Some respondents were aware of the
independence concerns of the current
system and indicated their willingness
to explore alternative methods such as
proportional allocation/cumulative
voting system

•

Controlling shareholders to abstain
from voting
Appointment to be made by
regulating bodies

A couple of respondents indicated their
willingness to consider even more
aggressive systems of appointing
INEDs

•

Roles and Effectiveness of INEDs
1.

Roles and Responsibilities
Nearly all respondents regarded those
as key roles, particularly monitoring,
which were consistent with those
quoted in the Corporate Governance
Code, publications of professional

• Monitoring/supervising
• Strategic
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• Providing advise/external
information

bodies, and books and research works
of corporate governance academics and
critics

• Representative/providing status

Mentioned by some respondents

• Serving committees

Most INEDs were required to chair or
participate in committees

2. Effectiveness
• Most respondents believed they
were, by and large, effective; with
higher rating for monitoring than
strategic/advisory

Effectiveness was rated by the
respondents, not outsiders (such as the
management)

•

Possible bias : respondents might (even
subconsciously) tend to portray a
positive picture of their effectiveness

Many respondents admitted their
ineffectiveness in providing
strategic and other advice due to
lack of in-depth knowledge of the
companies’ business

Barriers to INEDs’ Performance
1. INEDs’ Own Limitations
•
•
•
•

Self-induced barriers by the
respondents did not appear to be very
serious or insurmountable
Candidates should critically assess the
time they can afford and ability to
discharge the role before acceptance of
appointment

Lack of time
Lack of ability
Lack of interest/enthusiasm
Deference to controlling
shareholders

2. Barriers/Problems caused by Listed
Companies
•
•
•
•
•
•

Organisations too large/complex
Board structure : size and quality
Board meetings : time allowed
Information provided : timeliness
and quality
Language : lack of translation
Training/induction : adequacy and
quality
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Barriers caused by listed companies did
not appear to be very serious or
insurmountable. Most barriers might
be overcome if the concerned listed
companies were willing be made
necessary efforts to solve the problems

Resources: Information, Training/
Induction, and Time
1. Information Provided
•
•

Information asymmetry between
INEDs and the management (as
mentioned by some academics) did not
appear to be a serious concern

Most respondents found the
information provided adequate
and satisfactory and timely
Additional information, if
required, usually made available

2. Training and Induction
•
•

Adequacy and quality of training
varied from company to company
Many respondents were of view
that induction programmes were
not in-depth enough

Induction programmes at time of
appointment and subsequent updating
training programmes would help
INEDs understand the company’s
business better

3. Time Requirement
•

Most respondents attended four
(some five or six) board meetings
per year and spent between eight20 days on INED work (eight
hours per day basis)

Time required would depend on the
frequency of board meetings, corporate
activities, and complexity of the
company’s business

5.2 Contributions of the Study
5.2.1 Overall
Contributions of the Study to Knowledge
INED is an important element in corporate governance (particularly for listed
companies) and corporate governance is an important key area in management study
and practice. In addition to being an important area of management study and practice,
it is also of great importance to the Hong Kong economy. INED/good corporate
governance is important to an IPO centre /international financial centre (IFC) like Hong
Kong. These centres create demand for financial services, and financial service in turn
is of one four pillar industries in the Hong Kong economy (INED/corporate governance
IPO centre/IFC  financial services  the Hong Kong economy.)
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There is currently very limited knowledge about the role and effectiveness of INEDs in
family-controlled listed companies in Hong Kong from INEDs’ own experiences and
viewpoints. There is no serious published research article on the subject matter. I
believe that this study is the first of its kind in Hong Kong corporate governance
research arena using a qualitative approach.
Research studies on corporate boards and directors often adopt a quantitative approach,
using only publicly available archival data. On the other hand, issues relating to
directors in family-controlled listed companies (such as their perception of their role
and effectiveness) that require in-depth discussions with those directors are impossible
to be addressed by such a quantitative research approach. However, no serious
qualitative study involving in-depth interviews of INEDs in Hong Kong has ever been
undertaken so far as I know.
There is a risk that knowledge and discussions on this area may be “shaped more by
theories than reality” (Le Mire, 2011). As pointed out by Cadbury (1991), it would be
most useful to have findings on the board directors founded “on the experience of those
with the responsibility of making their boards work”. There is a true need to know and
understand how boards and directors in Hong Kong work in practice.
There is a knowledge gap: findings and discussions of the study on the role and
effectiveness of INEDs in Hong Kong as perceived by INEDs fill the knowledge gap
and contribute to knowledge and relevant literature. The findings shed light on
knowledge on the role and effectiveness of INEDs and their appointments in familycontrolled listed companies in Hong Kong, the law and regulations on INEDs, and the
theories on corporate board and governance.

Contributions of the Study to the Practice of Management
Board operation (including the functions of EDs, NEDs and INEDs) is a key part of
management practice and corporate governance. Findings of the study (on
independence, appointment, role and effectiveness, barriers, resources, etc.) provide
useful hints and ideas in respect of INEDs to practitioners, listed companies, financial
institutions, professional institutes, regulators and policy makers; hence contributing to
practice of management. For examples:
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* It is useful for the regulators to know INEDs’ independence, role and effectiveness in
reality, views on election procedures, etc. in shaping their policies and codes /
regulations.
* It is useful for listed companies and regulators to understand the resources required
and barriers faced by INEDs in order for them to help and make INEDs more
effective.

5.2.2 Role of INEDs
The finding about the key role (monitoring/supervising and acting as strategist/advisor)
of INEDs of Hong Kong listed companies as perceived by the interviewees (as
practitioners of corporate governance) basically echoes that proposed by the academics
(including the Agency Theory), professional institutes and regulators. The finding is a
new knowledge and provides the needed support (as hinted by Cadbury (1999) and Le
Mire (2011)) to the existing view of the role of INEDs as proposed by the academics,
etc.
A couple of qualitative studies on the role of INEDs were conducted in overseas
countries (such as Le Mire’s 2011 study in Australia) but no serious study of this nature
has ever been carried out in Hong Kong. As the business environments and culture of
Hong Kong are different from those of overseas jurisdictions, the findings of this study
thus contribute to knowledge and practice of management.

5.2.3 Independence and Effectiveness
Most interviewees said that they acted independently and performed the
monitoring/supervisory role well (although a couple of the interviewees had admitted
that certain decisions were made to unify the board). This is contrary to some academics
and stock activists’ belief that INEDs of family-controlled listed companies are mostly
rubber stamps. Admittedly, while most interviewees in this study claimed that they took
their monitoring role seriously, this study did not explore the effectiveness of INEDs’
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monitoring acts from the listed companies’ point of view. Thus, readers should be
cautious in interpreting this finding.
Most interviewees were of the view that they performed the monitoring role better than
the strategist / advisory role. This view (echoed by the interviewed Chairman) is in
contrast to that held by some academics who believe that as Chinese culture values
harmony and interpersonal relations, INEDs may do well in “advisory” but perform
badly in “monitoring” (Lin, 2013).
The above findings contribute to knowledge by casting doubt on the existing knowledge
and views on independence and effectiveness of INEDs of family-controlled listed
companies. They also contribute to practice of management. The views expressed by
interviewed INEDs on the meaning of “independence” (not enquired by any research
before) also contribute to knowledge.

5.2.4 Barriers to INEDs’ Performance
Barriers were experienced by the interviewees but they were not as severe as to prevent
INEDs from performing their due INED role, and most of those barriers can be
alleviated if INEDs and /or listed companies are willing to make the efforts. This
somehow echoes the findings of Annuar’s study in Malaysia (Annuar, 2012).
No similar qualitative study on barriers facing INEDs of family-controlled listed
companies in Hong Kong has ever been done. In addition to being new knowledge, the
findings and the discussed means to alleviating the barriers provide good food for
thoughts for INEDs, listed companies, financial institutions and regulators, hence
contributing to the practice of management.

5.2.5 Other Findings and Observations
Many of the findings (including but not limited to the below) confirm, challenge and/or
bring new perspectives to existing views and knowledge; hence contributing to
knowledge and practice of management. For examples:
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* Information provided: Most interviewees were pleased with quality and timeliness of
the information provided; information asymmetry did not appear to be a serious concern.
* Number of INED appointment: Quite a number of interviewees believed that with
exceptions, no one should take up more than five or six INED appointments
concurrently. (Incidentally, in the HKEx’s Consultation Paper Nov 2017, it is proposed
that company appointing someone already holding six INED directorships needs to give
reasons for the appointment.)
* Time required: Most interviewees reported that they need eight to 20 days of work
per annum to discharge their INED duties: the finding contributes to practice of
management as no earlier survey on this issue was conducted before.
* Interpretation/translation services at board meetings: A couple of the interviewees
admitted poor language proficiency as a barrier – the finding may serve as an alert to
some listed companies and contribute to practice of management.
* INED fees: Most interviewees were of view that INED fees paid were low –
confirming the views of some HR consultants and other observers (see for example,
Spencer Stuart, 2015).
* Nine-year tenure: While some interviewees believed that long tenure would adversely
affect an INED’s independence, most interviewees were not against having the nineyear benchmark regarding INED tenure.
To help improve the effectiveness of INEDs, I have discussed in Section 4.6.4 things
that INEDs and listed companies may do and issues that the HKEx may consider. In
particular, in the light of the findings of this study, the HKEx may wish to conduct
critical studies to find out if it is advisable to include some of the below suggestions in
its Corporate Governance Codes:
-

INED as the Chairman of the board (though likely to meet with strong objection
from some controlling families) and if not, having a Senior INED

-

INED as the Chairman of the nomination committee

-

a board comprising 50% or majority INEDs (in the longer future)
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-

more stringent factors assessing independence (Listing Rule 3.13) particularly
regarding close relationship and strong social ties with controlling shareholders and
the management

-

setting lower and upper age limits for INED candidates (say from 40 to 80)

-

limiting the number of INED appointments a candidate may accept (say up to five
or six such concurrent appointments)

-

promoting certification of INEDs

-

board papers to be delivered to board members five business days (instead of the
current three days) prior to the meeting days

-

provision of translation/interpretation service and facilities at board meetings where
necessary

-

suggesting a minimum fee for INEDs in the Corporate Governance Code

-

proportional board seats allocation /cumulative voting system/the UK-style dual
voting

5.3 Limitations of the Research
Although the sample size is well within the guidelines suggested for qualitative studies
of this nature and interviews were continued to the point of saturation, generalization
of the findings to the general population is admittedly limited. Further, most of
participants were people I knew from business/social circles. INEDs outside my
business networks were not sorted due to the fact that access to those individuals would
be near impossible.
Although I used my best endeavours to assure respondents of absolute confidentiality
and anonymity, yet due to the importance of reputation to the appointments, the
respondents might (even subconsciously) tend to portray a positive picture of their
effectiveness as INEDs and the governance of the listed companies they served. It
would have been ideal to observe INEDs in action at board meetings of listed
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companies but obviously this was not possible due to the confidential nature of the
matters discussed at these meetings.

5.4 Areas for Future Research
The findings in this study may highlight important issues and provide hints for further
research, such as:
-

bigger scale studies on INEDs (including quantitative studies to produce more
generalizable findings).

-

how the listed family business controllers see the role and effectiveness of INEDs
(I had in this study interviewed a board Chairman from the controlling family of a
listed company).

-

how EDs (not from controlling shareholders)/company secretaries see the role and
effectiveness of INEDs (I had in this study interviewed a Managing Executive
Director (not from controlling family) and a company secretary.) As due to
boardroom confidentiality, it is virtually impossible for corporate governance
researchers to attend board meetings and observe the performance of INEDs in the
meetings. It would be of both academic and practical interest to obtain from EDs
(not from controlling family) and company secretaries their views of the role and
effectiveness of INEDs.

-

comparing INEDs of family-controlled listed companies and INEDs of non-familycontrolled listed companies in Hong Kong.

-

comparing INEDs of PRC-based and Hong Kong-based companies listed on HKEx
(as some respondents in this study expressed their concerns about the corporate
governance of some PRC-based family-controlled listed companies and their
boards).

-

comparing INEDs/NEDs in Hong Kong and INEDs/NEDs in other global financial
centres in the world.

-

the pros and cons of cumulative voting, proportional allocation of board seats, and
the UK-style dual voting, and their viability and potential application in Hong Kong.
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5.5 Concluding Remarks
This study is unique because there is no previous qualitative research on INEDs in
family-controlled listed companies in Hong Kong using in-depth interviews with
INEDs. The findings of the study build up a more detailed understanding of the
potential and reality of INEDs in Hong Kong and shed light on the role and
effectiveness of these INEDs as experienced and told by themselves. For this reason,
this study has contributed to filling some of the gaps in the literature. Yet many other
issues related to INEDs in Hong Kong have not been addressed in this study. Therefore,
more research in this area needs to be conducted by this research approach in the future.
To achieve this end boards and INEDs need to be more open to researchers in terms of
access and being more candid with regard to their experience shared during interviews;
otherwise, the research results will do more damage to listed entities and policy makers
than good because potential investors might be turned off from the veil of secrecy.
Given that trust is quintessential to market integrity, greater access and candidness by
INEDs will help companies improve their governance as openness will deliver more
benefits for the performance of boards and investors’ confidence in family controlled
companies in Hong Kong.
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Appendix: List of Interview Questions

All-round
1. What have been your experience since acting as INED of the family-controlled listed
company in Hong Kong? (Interviewee to be asked to single out one and only one of his
INED appointments as the basis in narrating his INED experience.)

Independence
2. What is your interpretation/view of independence?
3. Do you regard yourself independent and have you always acted independently as an
INED?
- Do you think lengthy appointment affects independence?
4. Has your independent judgment ever been affected by any factor(s)?
- What are those factors, if any?

Appointment of INED
5. What do you think the reasons of appointing you as INED?
6. What factors did you take into account when accepting/rejecting an offer of INED
appointment?
- Did you consider the existence/non-existence of D&O insurance cover?
- What is your view on the amount of INED fee paid to you?

Election of INEDs in Hong Kong
7. What is your view on the current system of electing INEDs (i.e. straight statutory
voting)?
8. Do you have any suggestion(s) regarding the method of electing INEDs (other than
the current method)?

Role and Effectiveness of INED
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9. What is the role of INED in your opinion?
10. How would you rate your effectiveness as an INED in fulfilling the role?
(Interviewees are asked to rate their effectiveness on a scale ranging from 1 to 5).

Barriers to INED’s Performance and Means to Overcome Them
11. Have you encountered any barrier/difficulty in performing your role as INED?
- INED’s own limitations
- Barriers/problems caused by the company
12. Have you managed to find means to overcome these barriers/difficulties?

Resources: Information, Training and Time
13. How do you find the information provided by the company to you as INED?
- adequacy and quality?
- timeliness?
14. How do you find the induction and training provided by the company to you as
INED?
- adequacy and quality ?
15. On average, how many hours per annum have you spent in performing your role as
INED of the company in question in the past a year?
16. On average, how many hours have you spent on reviewing board papers (and
obtaining other relevant information if necessary) before attending a board meeting
in the past a year?
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