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ABSTRACT 

  

This thesis investigates the justification of legal enforcement of morality by 

examining the moralist position of Professor Robert P. George. The issue is a crucial 

debate between Millian liberalism and legal moralism for decades. The academia 

seems in favour of the liberal stance for years, but research in the last two decades 

shows that more and more contemporary scholars support the reasonableness of the 

legal moralists’ position. Reassessing the recent discussions on the legal 

enforcement of morality through examining George’s legal moralism, mainly his 

pluralistic perfectionist theory of civil liberties, is the major aim of this research. 

Based on the literature that is currently available in academia, by adopting the 

analytic philosophical method and applying different schools’ ideas to discuss a 

real-life test case of anti-cruelty to animal laws, arguments between different 

schools were critically and rationally assessed. The thesis argues that there are 

controversies about the new natural law foundation and the value of liberty in 

George’s legal moralism, but most of them are not decisive problems that 

undermine George’s arguments. Nevertheless, amendments shall be made on his 

claim on the value of liberty. Admitting the intrinsic value of certain kinds of liberty 

would help his legal moralism cope better with the ideology of modern society. 

Comparing the arguments of the liberals and the legal moralists, the research 

concludes that the stance of legal moralism is more defensible. At the same time, 

the focus of discussion and future research on legal moralism should move to 

George and other contemporary moralist philosophers. 
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CHAPTER I 

Introduction 

 More than a year ago, the term “law” was frequently mentioned in Hong Kong 

society. From the beginning of 2019, the Hong Kong Government intended to 

amend the Fugitive Offenders Ordinance (Cap. 503)1 and this caused great pressure 

and anxiety to Hong Kong society. Resisting activities from the civil society, 

including large-scale demonstrations, assemblies, non-cooperation movements as 

well as civil disobedience, against the amendment were carried out week after week 

starting from June 2019. The amendment of the extradition bill, of course, is not the 

main focus of the thesis but the controversial incident does remind one that law is 

one of the essential elements of a civilized society. One cannot live without it. 

However, the recent incident also raised questions about the meaning of law, the 

limitation of law as well as the distinction between the rule of law and the rule by 

law. 

 The establishment of law is closely related to the formation of the society in 

the contractarian tradition. John Locke (1632-1704) asserts in Two Treatises of 

Government that even if one is under the situation of “state of nature,” everyone is 

equal and independent but is not free without any constraint as there is still natural 

 
1 ‘Cap. 503 Fugitive Offenders Ordinance,’ Hong Kong E-legislation, URL=< 

https://www.elegislation.gov.hk/hk/cap503>. It was widely known as the extradition bill in 

society. 
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law guiding one’s action.2 Since everyone should bear the guidance of natural law, 

people enjoy their natural rights to life, liberty,3 and property. However, this does 

not mean that people would be safe in “the state of nature.” People are still under 

the threat of being attacked: 

If man in the state of nature be so free as has been said; if he be 

absolute lord of his own person and possessions, equal to the 

greatest, and subject to nobody, why will he part with his freedom, 

why will he give up this empire, and subject himself to the dominion 

and control of any other power? To which it is obvious to answer, 

that though in the state of nature he hath such a right, yet the 

enjoyment of it is very uncertain, and constantly exposed to the 

invasion of others; for all being kings as much as he, every man his 

equal, and the greater part no strict observers of equity and justice, 

the enjoyment of the property he has in this state is very unsafe, 

very unsecure. This makes him willing to quit a condition, which, 

however free, is full of fears and continual dangers: and it is not 

without reason that he seeks out, and is willing to join in society 

with others, who are already united, or have a mind to unite, for the 

mutual preservation of their lives, liberties, and estates, which I call 

by the general name property.4 

Thus, to protect one’s own life, liberty, and property, the state is formed. People live 

under not only the guidance of natural law but also the law of society. Thus, to 

Locke, natural law, natural rights, and the law of society are closely related. 

Nearly all people living in modern civilized society understand that one should 

obey the law as the society has offered her citizens protection of their life and 

 
2 John Locke, Two Treatises of Government and A Letter Concerning Toleration, Ian Shapiro ed. 

(New Haven, Conn.; London: Yale University Press) p. 102. 
3 The term “freedom” and “liberty” would be used interchangeably in this thesis. 
4 Locke, pp. 154-155. 
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property. Many people would undoubtedly follow the law without questioning the 

meaning and limitation of law. They may even directly think that breaking the law, 

even if the law is unjust, is wrong. Some of them may hold the belief that actions 

allowed by the law are moral while those prohibited by the law are immoral. Since 

there may be several misunderstandings of the limitation of law, it is worthy for one 

to discuss legal coercion. Under what circumstances, a government should let her 

people enjoy certain kinds of freedom or regulate or forbid her citizens to perform 

certain actions? 

One of the crucial aspects of the discussion is whether laws should be imposed 

on immoralities, in other words, the legal enforcement of morality. It started with 

the introduction of the Millian harm principle and the most significant debate is the 

Hart-Devlin debate5 which happened in the 1960s. The debate aroused the interests 

of scholars as law and morality are two important elements in society from time to 

time. Legal enforcement of morality is still a hot topic in legal philosophy. Lots of 

discussions can be found recently in defending morals legislation, for instance, 

Larry Alexander (1943-) shows his support in 2010;6 Danny Scoccia argues for the 

issue in 2013;7 Steven Wall argues against the harm principle and asserts that law 

 
5 The Hart-Devlin Debate was between H.L.A. Hart, who is a legal positivist, and Patrick 

Devlin, a legal moralist. The debate will be introduced in the next chapter. 
6 Larry Alexander, ‘Plastic Trees and Gladiators: Liberalism and Aesthetic Regulation,’ Legal 

Theory, vol. 16(2), 2010, p. 80. 
7 Danny Scoccia, ‘In Defense of “Pure” Legal Moralism,’ Criminal Law and Philosophy, vol. 7, 

no. 3, 2013, pp. 513-530. 
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is used “to foster an ethical environment that promotes self-respect and good 

character;”8 Jens Damgaard Thaysen discusses the moralist position in 2015 and 

2017.9 In 2020, the discussion is still going on.10 And this thesis will focus on 

Robert P. George’s (1955-) discussion and contribution on the issue. 

1.1 Terminology 

Some of the terms will be frequently used in this thesis and thus, defining the 

meanings of them would be necessary for a clear and consistent discussion. 

1.1.1 Millian Liberalism and Harming Others 

Millian liberalism, or liberalism, in short, refers to the notion that only 

behaviours which harm a third party would be legitimate for the government to 

impose the legal restriction. The notion is represented by J.S. Mill’s (1806-1873) 

harm principle. According to Mill’s harm principle, there is only one circumstance 

in which the government could limit the action of her citizens, and that is when the 

action harms others. 

1.1.2 Modern Liberalism and Offending Others 

 
8 Steven Wall, ‘Enforcing Morality,’ Criminal Law and Philosophy, vol. 7, no. 3, 2013, pp. 455-

471. 
9 Jens Damgaard Thaysen, ‘Defining Legal Moralism,’ SATS, vol. 16, issue 2, 2015, pp. 179-201 

and ‘Infidelity and the Possibility of a Liberal Legal Moralism,’ Criminal Law and Philosophy, 

vol. 11, no. 2, 2017, pp. 273-294. 
10 Lee Youngjae, ‘Criminalization, Legal Moralism, and Abolition,’ The University of Toronto 

Law Journal, vol. 70(2), 2020, pp.194-215. 
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Other than the harm-based principle, some of the liberals in modern times 

would also take Joel Feinberg’s (1926-2004) offense principle as a reason for the 

legal restriction on one’s liberty. According to Feinberg, an offense is “an affront to 

the senses, disgust, shock, shame, annoyance, or humiliation.”11 

1.1.3 Legal Paternalism and Harming Oneself 

Legal paternalism holds the idea that “interference of a state or an individual 

with another person, against their will, and defended or motivated by a claim that 

the person interfered with will be better off or protected from harm.”12 From the 

perspective of the paternalists, it is legitimate for the government to impose laws 

on both harm others and oneself behaviours. 

1.1.4 Legal Moralism and Immoral Wrongdoings 

For the legal moralists, they usually agree with the liberals and the paternalists 

that actions causing harm, no matter to others or oneself, should be restricted by the 

means of law. But on the top of these, immoral misbehaviours which conflict with 

the social moral norms may also be legitimate for restriction, in general, “[l]egal 

moralism is the view that the law can legitimately be used to prohibit behaviours 

that conflict with society's collective moral judgments even when those behaviours 

 
11 Joel Feinberg, The Moral Limits of the Criminal Law (Vol.2): Offense to Others (NY, Oxford: 

OUP, 1985) p. 49. 
12 Gerald Dworkin, ‘Paternalism,’ The Stanford Encyclopedia of Philosophy (Winter 2017 

Edition) Edward N. Zalta ed., URL = 

<https://plato.stanford.edu/archives/win2017/entries/paternalism/>. 
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do not result in physical or psychological harm to others.”13 But the legal moralists 

do not mean all immoral behaviours should be restricted by the law. 

George’s version of legal moralism is a bit different. His legal moralism is 

based on Finnis-Grisez’s natural law theory. George’s legal moralism focuses on 

the promotion of basic human goods rather than simply the safeguard of social 

moral norms. 

1.1.5 Relationship between Law and Morality 

The discussion of the relationship between law and morality covers a large 

range of issues in jurisprudence. The essence or nature of law and the justification 

of law are the two main aspects in this area. This thesis focuses on the justification 

of law and limits the scope of discussion to the modern debate of legal enforcement 

of morality which means the government’s restriction of “harmless” immoral 

wrongdoings by the means of laws. It is to discuss the different notions between the 

liberals and the legal moralists on the issue. The author intends, in this thesis, to use 

the phrases “relationship between law and morality,” “legal enforcement of 

morality” and “morals legislation” interchangeably. 

 
13 Kenneth Einar Himma, ‘Philosophy of Law,’ Internet Encyclopedia of Philosophy, URL = < 

https://www.iep.utm.edu/law-phil/>. Recent research argues the traditional definition of legal 

moralism is unclear. For instance, Thaysen tries to cut in by arguing the sufficient and 

necessary condition for the definition of legal moralism. Yet, Thaysen’s discussion on the 

sufficient and necessary condition on defining legal moralism is too specific and the discussion 

of this study would stick on the common and widely used definition of legal moralism. See 

Thaysen’s ‘Defining Legal Moralism’ for detailed discussion on the re-definition of legal 

moralism. 
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1.2 On the Philosophical Discussion on the Relationship between Law and 

Morality 

Legal enforcement of morality or legal moralism has long been a frequently 

discussed topic in the field of philosophy of law. It is surely a controversial question 

and the discussion seems to have no end in sight. Mill, H.L.A. Hart (1907-1992) 

and Patrick Devlin (1905-1992) are some of the names which would frequently be 

mentioned in the study of legal enforcement of morality in modern times. However, 

the idea of legal enforcement of morality is not a modern one. It is a millennia-long 

idea in the Western world that began in ancient Greece. 

Following the ancient Greek tradition of the natural law theory, the Western 

thinkers in ancient times believe that there is a close relationship between law and 

morality. The function of law is to nurture and educate people. Such education 

should not only be done in one’s childhood but also be carried on throughout his 

whole life. As the great Greek philosopher, Aristotle (384BC-322BC), writes in 

Nicomachean Ethics: 

But it is difficult to get from youth up a right training for virtue if 

one has not been brought up under right laws… For this reason, 

their nurture and occupations should be fixed by law; for they will 

not be painful when they have become customary. But it is surely 

not enough that when they are young they should get the right 

nurture and attention; since they must, even when they are grown 

up, practise and be habituated to them, we shall need laws for this 

as well, and generally speaking to cover the whole of life; for most 

people obey necessity rather than argument, and punishments rather 
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than the sense of what is noble.14 

According to Aristotle, the law does have the instrumental value in educating people, 

equipping them with virtue, helping them to become moral people. Aristotle’s idea 

of the law has a deep influence on the Western legal tradition. Saint Thomas 

Aquinas (1225-1274), who is a Catholic priest and philosopher in medieval times, 

follows the footstep of Aristotle. He asserts that “the purpose of human law is to 

lead men to virtue, not suddenly, but gradually.”15 Both Aristotle and Aquinas hold 

the idea that law is the instrument which educates mankind to be moral beings as 

Dennis Lloyd (1915-1992) states, “St. Thomas [Aquinas], under the influence of 

Aristotle’s view of man as achieving his natural development in a political society, 

rejected the earlier notion that law and government were rooted in sin and therefore 

necessarily imperfect.”16 Since then, Western philosophy holds a strong sense of 

the natural law tradition. However, the trend changes in the 19th Century. 

Contemporary discussion on legal enforcement of morality mainly begins with 

Mill, a representative of liberalism and utilitarianism in the 19th Century. He 

introduces his “one simple principle,”17 the harm principle in his masterpiece, On 

Liberty. The harm principle could be said as the root of the contemporary debate on 

 
14 Aristotle, The Nicomachean Ethics of Aristotle, Sir David Ross trans. (London: OUP, 1925) p. 

271. 
15 Saint Thomas Aquinas, Treatise of Law (Summa Theologica, Question 90-97) (Washington, 

D.C: Regnery Gateway, 1992) p. 92. 
16 Dennis Lloyd, The Idea of Law (Harmondsworth, Eng.: Penguin Books, 1964) p. 80. 
17 J.S. Mill, On Liberty, David Spitz ed. (NY: W. W. Norton & Company Inc., 1975) p. 10. 
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legal enforcement of morality. 

 According to Mill’s harm principle, only harming others is the legitimate 

reason for a government to impose the legal limitation on her citizens’ freedom. The 

government should not intervene in her citizens’ freedom in performing any 

harmless wrongdoings or in the name of for the good sake of oneself, “[h]is own 

good, either physical or moral, is not a sufficient warrant.”18 Mill strongly believes 

that society does not have the rights to help members of society to make their choice, 

to decide what is good or bad for oneself as he thinks “he himself is the final 

judge.”19 

Mill’s harm principle immediately arouses discussion in his time. James 

Fitzjames Stephen (1829-1894) shows his objection to the principle in ‘The 

Doctrine of Liberty in Its Application to Morals.’ 20  Opposite Mill, Stephen 

supports the idea that law could be the tool to inculcate the morality of people to a 

certain extent. This means, other than prohibiting behaviours that harm others, 

Stephen believes virtue promotion and vice prevention could also be regarded as 

the good and understandable purposes of lawmaking.21 He admits the legitimacy 

of morals legislation. 

 
18 Mill, p. 11. 
19 Mill, p. 72. 
20 James Fitzjames Stephen, ‘The Doctrine of Liberty in Its Application to Morals,’ Morality, 

Harm, & the Law, Gerald Dworkin ed. (Boulder, Colorado: Westview, 1994) pp. 26-35. 
21 Stephen, ‘The Doctrine of Liberty in Its Application to Morals,’ pp. 26-27. 
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According to Mill, the harm which he emphasizes in the principle should be 

physical harm, but it seems he, sometimes, mixes up different kinds of harm in his 

arguments and becomes inconsistent. Whether his meaning of harm is merely 

physical harm or including other forms of harm is debatable. Based on the idea of 

the harm principle, modern political and legal philosopher, Feinberg, tries to extend 

the concern of law to the harms which not only cause physical damage. Feinberg 

introduces the offense principle in his work, The Moral Limits of the Criminal Law 

(Vol.2): Offense to Others. He argues that some behaviours may not cause physical 

harm to others but may make one feel being offended. These offensive behaviours 

also cause kinds of harm and should also be placed under government intervention. 

Same as Mill, a victimized third party is still the key element in the offense principle. 

Feinberg’s scope of “harm” is bigger and clearer than Mill’s. An offense may not 

be restricted by law in Mill’s harm principle as such actions do not cause any 

(physical) harm to others, but Feinberg’s offense principle provides a theoretical 

base for legislating behaviours that make one feel uncomfortable. 

As mentioned, a victimized third party is essential in the liberal stance of 

governmental legal intervention. The liberals, undoubtedly, would oppose the idea 

of paternalism which aims at securing the good of oneself and this gives rise to the 

discussion on legal paternalism between the liberals and the non-liberals. 
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Political philosopher, Gerald Dworkin (1937-) argues against Mill’s harm 

principle in his famous article, ‘Paternalism’ in 1976.22 In this article, G. Dworkin 

affirms that it is sometimes reasonable for society to impose paternalistic 

interventions on citizens’ idiotic decisions which would eventually hurt himself. He 

is aware that the idea of paternalism would bring negative effects on the freedom 

of individuals, but he insists paternalism could help individuals to carry out their 

life plans rationally.23 Without a victimized third party, liberals’ objection to legal 

paternalism would be the result. However, liberals like Feinberg do not completely 

disagree with the notion. In 1987, Feinberg suggested that it would be fine for the 

state to intervene in the involuntary self-harm choices of a grown-up but the choices 

which are made voluntarily by an adult should not be intervened.24 To facilitate the 

discussion of legal paternalism in present days, contemporary scholars try to 

distinguish paternalism into hard or strict versions and soft versions. Hard 

paternalism permits governmental interventions on both voluntary and involuntary 

self-harming behaviours while soft paternalism only justifies state intervention into 

involuntary choices. 25  For example, Jessica Begon argues in 2016 that soft 

 
22 Gerald Dworkin, ‘Paternalism,’ The Abdication of Philosophy: Philosophy and the Public 

Good, Eugene Freeman ed. (Lasalle, Illinois: Open Court, 1976) pp. 209-227. 
23 G. Dworkin, ‘Paternalism,’ p. 225. 
24 Joel Feinberg, The Moral Limits of the Criminal Law (Vol.3): Harm to Self (NY: OUP, 1987) 

pp. 71-81 & 124-127. 
25 G. Dworkin, ‘Paternalism.’ 



Robert P. George on the Relationship between Law and Morality 
 

12 

paternalism suggested by Feinberg should be encouraged.26  But Begon, in her 

article, also points out that many criticize soft paternalism would lead to no legal 

limitation on voluntary self-harming behaviours, “[o]nce assured the agent is 

choosing voluntarily, there is no limit on the harm we be allowed to inflict on 

ourselves.”27 Indeed, Feinberg’s notion of soft paternalism has provided a new line 

of discussion. 

Recent debates about paternalism include discussion on distinguishing hard 

and soft paternalism as well as reviewing the doctrine by using a cross-disciplinary 

approach. For example, Richard Thaler (1945-) and Cass Sunstein (1954-) tried to 

use “behavioural economics”28  approach to introduce libertarian paternalism in 

200329 and the idea was further explained in Nudge: Improving Decisions About 

Health, Wealth, and Happiness in 2008. They argue that libertarian paternalism 

“preserves freedom of choice but that authorizes both private and public institutions 

to steer people in directions that will promote their welfare.”30  The suggestion 

raises lots of discussions as liberty and parental intervention seem to conflict with 

one another. A modified version of libertarian paternalism, autonomy-enhancing 

 
26 Jessica Begon, ‘Paternalism,’ Analysis, vol. 76, no. 3, 2016, p. 356. 
27 Begon, p. 359. 
28 David Henderson, ‘Libertarian Paternalism: Leviathan in Sheep’s Clothing?’ Society, vol. 51, 

no. 3, 2014, pp. 268-273. 
29 Richard Thaler and Cass Sunstein, ‘Liberaltarian Paternalism,’ The American Economic 

Review, vol. 93, no. 2, 2003, pp. 175-179. 
30 Thaler & Sunstein, p. 179. 
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paternalism, is proposed by Martin Binder and Leonhard K. Lades in 201531 and 

its aim is “helping individuals to become better decision makers.”32 Different from 

soft paternalism, such kind of paternalism is “to improve the outcomes of decision-

making processes.”33 Other recent researches on limiting the action of individuals 

which harm themselves include Scoccia’s attempt to use the preference-based 

conception of respect for autonomy to argue for hard paternalism, 34  Richard 

Arneson’s (1945-) argument for paternalism on grounds of fairness35, and Wall’s 

defense of paternalism.36 The discussion on paternalism, derived from Mill’s harm 

principle, is still carrying on impressively. 

The proposal of offense principle from the modern liberals and legal 

paternalism from the paternalists seems to argue that harming others (physically) is 

not the necessary condition for limiting one’s liberty. However, the liberals, both 

Millian and modern, and the paternalists start their arguments with the keyword 

“harm.” But how about those “harmless” immoral wrongdoings? Should a 

government enforce morality by imposing legal restrictions? 

 
31 Martin Binder and Leonhard K. Lades, ‘Autonomy‐Enhancing Paternalism,’ Kyklos, vol. 68, 

no. 1, 2015, pp. 3-27. 
32 Binder & Lades, p. 6. 
33 Binder & Lades, p. 6. 
34 Danny Scoccia, ‘The Right to Autonomy and the Justification of Hard Paternalism,’ 

Paternalism: Theory and Practice, Christian Coons and Michael Weber, eds. (New York: 

Cambridge University Press, 2013) pp. 74-92. 
35 Richard Arneson, ‘Paternalism and the Principle of Fairness,’ Paternalism: Theory and 

Practice, Christian Coons and Michael Weber, eds. (New York: Cambridge University Press, 

2013) pp. 134-156. 
36 Steven Wall, ‘Moral Environmentalism,’ Paternalism: Theory and Practice, Christian Coons 

and Michael Weber eds. (New York: Cambridge University Press, 2013) p. 94. 
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Two significant debates were carried out in jurisprudence in the 50s of the 20th 

century. The first one, between Hart and Lon L. Fuller37 (1902-1978), is on the 

issue of the essence of the law. It is a discussion “between law as it is and as it ought 

to be”38 as stated by Lloyd. Hart proposes his standpoints of separating law and 

morality in ‘Positivism and the Separation of Law and Morals’ 39  but Fuller 

opposed Hart’s stance. 

The second one, known as the Hart-Devlin debate, is on the legal enforcement 

of morality which is an issue about the justification of law. The decade-long debate 

became a highlighted issue after the release of a report by the Committee on 

Homosexual Offences and Prostitution40  of the United Kingdom in September 

1957. Hart welcomed the suggestion given by the Report for decriminalizing 

homosexual behaviours between consenting adults41 but Devlin believed that it is 

wrong to think that “there was a realm of private morality which was not the law’s 

business.”42 He believed that it is legitimate for a government in enforcing morality 

 
37 Lon L. Fuller, a professor emeritus at the Harvard Law School, was a legal philosopher and a 

natural law theorist. He had written several books on sociology and the law. The most 

acknowledged one was titled, The Morality of Law. ‘Lon L. Fuller, 75, Lawyer and Harvard 

Professor,’ The New York Times, 10 April 1978, URL = < 

https://www.nytimes.com/1978/04/10/archives/lon-l-fuller-75-lawyer-and-harvard-

professor.html>. 
38 Lloyd, p. 100. “Law as it is” means law “that actually exists.” Raymond Wacks, Understanding 

Jurisprudence: An Introduction to Legal Theory (NY: Oxford University Press, 2005) p. 43. 

Law “as it ought to be” means law “that which is morally desirable.” Wacks, p. 43. 
39 H.L.A. Hart, ‘Positivism and the Separation of Law and Morals,’ Harvard Law Review, vol. 

71, no. 4, 1958, pp. 593-629. 
40 Hereinafter as the Wolfenden Report. 
41 Report of the Committee on Homosexual Offences and Prostitution, 1957, Cmd. 247, para. 62. 
42 Patrick Devlin, The Enforcement of Morals (London: Oxford University Press, 1965) pp. v-vii. 
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by law. Collective judgment plays a crucial role in Devlin’s justification of law. 

Some immoral behaviours, which do not cause any physical harm to others, must 

also be regulated by law as these behaviours violate the shared morality. Devlin’s 

ideas on legal moralism were summarized in his work, The Enforcement of Morals, 

which was published in 1965. And Hart published Law, Liberty and Morality in 

1963 and The Morality of the Criminal Law in 1964 which expressed his 

disagreement with Devlin on legal moralism. 

The debate between the liberals and moralists on morals legislation is still 

going on today. For instance, Gerald J. Postema (1948-) proposes the idea of The 

Moral Enforcement Thesis (MET) and the Moral Disestablishment Thesis (MDT) 

in ‘Public Faces- Private Places: Liberalism and the Enforcement of Morality,’ and 

he believes even the liberals have their version of MET.43 Some other scholars try 

to discuss the inadequacy of Devlin’s legal moralism, for example, Thomas Søbirk 

Petersen (1964-) argues that Devlin’s idea cannot pass “[t]he empirical 

challenge.”44 Petersen uses empirical examples to prove decriminalizing immoral 

conduct would not threaten the existence of society and thus Devlin’s social 

disintegration theory45 is unsound. There are also other discussions, such as R.A. 

 
43 Gerald J. Postema, ‘Public Faces- Private Places: Liberalism and the Enforcement of Morality,’ 

Morality, Harm and the Law, Gerald Dworkin ed. (Boulder, CO: Westview Press, 1994) pp. 

78-79. 
44 Thomas Søbirk Petersen, ‘New Legal Moralism: Some Strengths and Challenges,’ Criminal 

Law and Philosophy, vol. 4, no. 2, 2010, p. 216. 
45 An idea raised by Devlin in his legal moralism is that people will drift apart if shared morality 
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Duff’s defense of positive legal moralism which emphasizes wrongfulness should 

be a good reason for criminalizing immoralities,46 Michael Moore’s proposal of 

retributive legal moralism which he argues that the punishment of immorality is 

intrinsically valuable47 and George’s version of legal moralism which is based on 

the new natural law theory. 

Although the debates that surround Millian liberalism and legal moralism have 

lasted for over a century, it seems, from above, the issue is still an alive topic in 

legal philosophy and many scholars or researchers are eager to contribute their 

efforts to the study.48 

1.3 On Robert P. George 

The study of this thesis will mainly focus on George’s version of legal 

moralism, especially his pluralistic perfectionist theory of civil liberties (PPT).49 

George’s defense of legal moralism and the relationship between law and morality 

 
is absent in society. In the end, the society may even disintegrate. The details will be explained 

in the later chapters of this thesis. 
46 Duff, in his article, distinguishes legal moralism into positive and negative moralism, 

“[n]egative Legal Moralists hold that wrongdoing (the wrongfulness of the conduct to be 

criminalized) is a necessary condition of criminalization, but does not give us any positive 

reason to criminalize: we may not criminalize conduct unless it is wrongful; but our positive 

reasons for criminalizing it lie elsewhere, for instance in the fact that it causes or threatens to 

cause harm to others. By contrast, a positive Legal Moralist holds that the wrongfulness of a 

type of conduct gives us positive reason to criminalize it: not necessarily a conclusive reason, 

since we might well find stronger countervailing reasons arguing against criminalization; but a 

good reason to consider criminalizing it.” R. Duff, ‘Towards a Modest Legal 

Moralism,’ Criminal Law and Philosophy, vol. 8, no. 1, 2014, pp. 217-218. 
47 Michael Moore, Placing Blame: A General Theory of the Criminal Law (Oxford, UK: 

Clarendon Press, 1997) p. 153. 
48 The detailed discussion on the contemporary debate between the liberals and the moralists on 

legal enforcement of morality will be shown in the next chapter. 
49 The abbreviation “PPT” will be used as a representation of George’s pluralistic perfectionist 

theory of civil liberties hereafter. 
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will be reviewed through the study of PPT. 

George is a significant but controversial professor and philosopher in 

contemporary academia. He is a Roman Catholic50  American legal philosophy 

scholar.51 He is now the McCormick Professor of Jurisprudence in the Department 

of Politics of Princeton University52 and the Visiting Professor of Law at Harvard 

Law School. 53  He is also the Director of the James Madison Programme in 

American Ideals and Institutions at Princeton University and has also contributed a 

lot to community services.54  He has also published several influential scholarly 

works such as Making Men Moral: Civil Liberties and Public Morality55 (1993) 

and In Defense of Natural Law (1999).56 

 George is now an important icon in the discussion of legal enforcement of 

morality. He is being labelled as a conservative in a disenchanted liberal society. 

 
50 David D. Kirkpatrick, ‘The Conservative-Christian Big Thinker,’ The New York Times 

Magazine, 16 Dec 2009, URL = < https://www.nytimes.com/2009/12/20/magazine/20george-

t.html>. 
51 Robert P. George obtained his doctorate degree in philosophy of law from Oxford University 

and a Juris Doctor from Harvard University. ‘Display Person,’ Department of Politics 

Princeton University, URL = 

<https://www.princeton.edu/politics/people/display_person.xml?netid=rgeorge>. 
52 ‘Display Person,’ Department of Politics Princeton University. 
53 ‘Robert P. George,’ Harvard Law School, URL = 

<https://hls.harvard.edu/faculty/directory/11162/George/>. 
54 George has become the member of the United States Commission on International Religious 

Freedom, the President's Council on Bioethics and the United States Commission on Civil 

Rights. 
55 Hereafter, in short, represented by Making Men Moral. 
56 Other publications of George include Natural Law and Moral Inquiry: Ethics, Metaphysics, 

and Politics in the Work of Germain Grisez (1998), Natural Law and Public Reasons (2000) 

and Natural Law, Liberalism, and Morality (2001). All the aforementioned publications are 

editorial works of George. Besides, he also has published works on marriage and bioethics. He 

is the co-writer of Body-Self Dualism in Contemporary Ethics and Politics (2007), Embryo: A 

Defense of Human Life (2008), What is Marriage? Man and Woman: A Defense (2012) 

and Conjugal Union: What Marriage Is and Why It Matters (2014). ‘Display Person,’ 

Department of Politics Princeton University. 
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The New York Times Magazine describes him as “this country’s [the U.S.] most 

influential conservative Christian thinker”57 and together with Peter Singer (1946-), 

Thomas Nagel (1937-), and Catherine A. MacKinnon (1946-), he is on the list of 

‘The Ten Most Controversial College Professors in the U.S..’58 With such a label, 

George should be widely discussed in academia. Unfortunately, it seems the 

discussion on George is not enough and he is unduly neglected in the discussion of 

the justification of legal enforcement of morality. 

1.4 The Aims of the Research 

A research gap, therefore, would be easily found in the discussion of legal 

enforcement of morality. There is a lack of systematic discussions on George’s legal 

moralism or, precisely, PPT in the past two decades after the publication of the two 

major works of George. To the knowledge of the author, there are up-to-date debates 

on legal moralism in the academic circle but discussion on George is not common. 

In fact, George’s legal moralism is much more complete than Devlin’s for (1) he 

builds his PPT along with the tradition of natural law and the idea of the basic 

human goods; (2) he tries to balance the demand of morality and the preservation 

of those important liberties in modern society, and (3) he defends the most important 

 
57 Kirkpatrick, ‘The Conservative-Christian Big Thinker.’ 
58 ‘The 10 Most Controversial College Professors in the U.S,’ The Best School, URL = < 

https://thebestschools.org/features/10-most-controversial-college-professors-in-

america/#robertpgeorge>. 
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civil liberties from the perspective of legal moralism. At the same time, George tries 

to interact with both the liberals and legal moralists in discussing legal enforcement 

of morality. He not only engages constructively with the liberal philosophers such 

as John Rawls (1921-2002) and Joseph Raz (1939-) but also modifies Devlin’s legal 

moralism by reinterpreting the social disintegration theory. George has advanced 

the discussion to a great extent, but very strangely, studies in jurisprudence are still 

focusing on Devlin’s legal moralism and comments on his theory or discussions. 

Thus, to contribute to academia, this thesis aims at filling in the research gap 

by outlining the idea of George’s legal moralism systematically for further 

discussion. Deep analysis and reflection on George’s PPT would also be carried out. 

It is hoped that the missing discussion on George’s legal moralism would be filled 

up. At the same time, contemporary moral issues would be reflected from the 

perspective of George’s legal moralism. 

 The following four research aims are the targets which this thesis would like 

to accomplish: (1) to review the current discussions on legal enforcement of 

morality, (2) to outline George’s idea on legal moralism for further discussion, (3) 

to critically examine George’s PPT and (4) to apply PPT to daily life issues to 

review the theory and make the idea more understandable. The hypothesis of the 

thesis is George’s PPT could provide a distinct framework for balancing individual 
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freedom and public morality. To a certain extent, it gives justification for the saying 

that the government need not be entirely value-free. She could have her stance on 

moral issues, and it would be legitimate for her to guide her citizens to live a better 

moral life through the implementation of morals laws. 

1.5 Research Methods 

To fulfill the four research aims efficiently, the research will be conducted 

through a literature-based methodology. Various types of texts which focus on the 

legal enforcement of morality will be studied through the method of content 

analysis. The scattered but related concepts or themes on the issue which appear in 

books and journal articles will be reviewed and stated clearly by the analytic 

philosophical method. The study will emphasize the evaluation of arguments and 

the arguments of the liberals and the moralists will be assessed rationally. George’s 

Making Men Moral is the main research item but his other works together with the 

writings of other scholars in discussing legal enforcement of morality will also be 

considered. Dialogue between the legal moralists and the liberals will be advanced 

in the thesis and this is for consolidating the discussion on George’s legal moralism. 

The discussion of George’s idea would also be done by applying his PPT to analyze 

a real-life selected test case. With an analytic study on textual contents and 

application, by the end of the thesis, a conclusion could be drawn on whether 
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George’s legal moralism is a reliable solution in dealing with the dispute on legal 

enforcement of morality. 

1.6 The Significances of the Research 

It is hoped this thesis can contribute to academia in the following three aspects: 

Promoting the discussion of George’s legal moralism is the first significance of 

this research. George, as mentioned, is an important contemporary scholar but not 

sufficient attention has been paid to his work. This may be due to the academic 

separation of different schools. Scholars usually focus on schools that they think 

are “orthodox.” With George’s new natural law and Catholic background, many 

researchers lose interest in George for many of them may think his ideas are not up-

to-date or not stick to the orthodox in the contemporary secular academy. Not so 

many interactions with George’s legal moralism in the academic circle are the result. 

This thesis discusses and analyzes George’s ideas and it is hoped that it can arouse 

the interest of academia. 

Second, this thesis contributes to the discussion of legal enforcement of 

morality by providing updated discussions and a qualified positive defense of 

George’s legal moralism. It has been 60 years since the debate between Hart and 

Devlin but discussions on legal moralism have never stopped. Recent and updated 

researches are published in journals continuously. The major debate focuses on the 
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tension between liberty and morality through reviewing and examining Mill’s harm 

principle and legal moralism or by comparing the two. Another development is to 

discuss the issue by providing a new framework for legal paternalism. No matter 

what method one uses, the legal enforcement of morality is still a hot topic. George 

defends positively that both liberty and morality are important in modern society. 

He provides a new vision on the issue but is unduly neglected in academia. This 

thesis sits in the wave of discussion and stands with George. With a position that 

emphasizes the modifiable characteristics of George’s legal moralism, the thesis 

provides a different framework for academia to reconsider the reasonableness of 

morals legislation. 

The third significance of the research is to compare the positions of liberalism 

and legal moralism in dealing with cruelty to animal issues. Through application to 

the daily issues, this thesis analyzes the reasonableness of the doctrines of both 

liberalism and legal moralism. Cases on sexuality are always used in the discussion 

of legal enforcement of morality and thus, it is worthy of an attempt to discuss the 

issue by using a non-sexual case of morality. This thesis tries to expand the scope 

of discussion to non-sexual cases and moral issues associated with non-human 

beings. 

1.7 Chapters Summary 
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The remaining parts of this thesis will be divided into six main chapters. 

Staring from the next chapter, the thesis will be focused on the discussion of the 

debate on the relationship between law and morality. 

 Chapter 2 will focus on the debate between liberalism and legal moralism on 

the relationship between law and morality. It is a detailed literature review on the 

discussion of legal enforcement of morality in modern jurisprudence since the 

introduction of Mill’s harm principle. Chapter 2 aims at distinguishing the different 

notions on legal enforcement of morality between the liberals and the moralists. 

The chapter will also analyze and reflect the stances of both schools on the 

relationship between law, liberty, and morality. 

 Discussing George’s idea on the relationship between law and morality is the 

main research aim of this thesis and Chapter 3 will be focused on providing all-

rounded information on George’s legal moralism. George’s challenges to the 

liberals and Devlin’s legal moralism will be discussed in detail. His version of legal 

moralism and PPT will be introduced. 

 Chapter 4 will be an application of George’s PPT to a real-life non-sexual hard 

case. A case related to the law on anti-cruelty to animals is deliberately selected for 

the discussion. The case somehow shows the inadequacy of the liberals’ notion of 

legal enforcement of morality. Besides, the applications would also shed light on 
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the strengths and weaknesses of George’s legal moralism. 

 With the foreshadowing of theoretical discussion and application, Chapters 5 

and 6 will focus on summarizing and analyzing George’s legal moralism, especially 

the PPT, from multi-perspectives. The thesis discovers that George’s PPT has tried 

very hard to strive for a balance between civil liberties and public morality but, 

regrettably, it also has to face some challenges. The two chapters attempt to answer 

whether George’s legal moralism could reasonably reply to the challenges and 

provide a guideline on legal enforcement of morality successfully by comparing 

with liberalism and Devlin’s legal moralism. 

 Chapter 7 is the concluding and closing chapter of this thesis and all 

discoveries of this research will be summarized. 

 Society is now facing a lot of moral challenges, but discussion on the 

relationship between law and morality is fragmented. A systematic and up-to-date 

discussion is necessary. The author hopes the thesis could lead one to reflect on the 

moral challenges that we are facing, and also the limitation of our freedom and the 

boundary of the law. 
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CHAPTER II 

A Debate between Liberalism and Legal Moralism 

Michael Sandel (1953-) in his worldwide bestseller, Justice: What’s the Right 

Things to Do?, raises the following two questions, “Does a just society seek to 

promote the virtue of its citizens? Or should the law be neutral toward competing 

conceptions of virtue, so that citizens can be free to choose for themselves the best 

way to live?”59 Although anti-neutralism is different from legal moralism, these 

questions do bring out the issue which legal moralists would usually consider in 

their arguments. 

The modern debate on legal enforcement of morality could be said to be aroused 

by Mill. Mill holds high the value and inviolability of liberty and proposes the harm 

principle. Since then, debates between different schools in jurisprudence began. The 

liberals argue against the legal moralists over decades and decades on the issue of 

whether the law should step in and regulate “harmless” immoral wrongdoings. For 

the liberals, the answer should be negative and for the moralists, the law should also 

be one of the methods in leading a moral life. 

The origin of the debate on legal enforcement of morality could be traced back 

to ancient Greece. Aristotle believes that human beings are social or political 

animals and such characteristic is the telos of human beings. Thus, natural justice 

 
59 Michael J. Sandel, Justice: What’s the Right Things to Do? (NY: Farrar, Straus and Giroux, 

2009) p. 9. 
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is common to all mankind60 and there should be natural law which guides one to 

act virtuously and become a moral human being, as George mentioned in Making 

Men Moral, “[o]f nature’s part in making men moral, he [Aristotle] says that it 

‘evidently does not depend on us, but as a result of some divine causes present in 

those who are truly fortunate’.”61 Aristotle’s idea deeply influences the Western 

tradition on the relationship between law and morality, making the natural law 

theory the sole and central claim in the discussion, before the introduction of Mill’s 

harm principle. 

This chapter will be an introduction to the past discussions on legal enforcement 

of morality. The development of the debate, as well as some significant arguments 

introduced by different schools, will be brought to the front stage. The chapter will 

be divided into four sections. The first section will focus on the root of the modern 

debate on legal enforcement of morality, which is Mill’s harm principle and its 

relevant academic discussion. Besides, Feinberg’s liberalism will also be described. 

Then, the discussion will move to the second section which will briefly introduce 

legal moralism and its relationship with natural law theory. The third section will 

focus on the significant Hart-Devlin debate in the 1960s and this chapter will come 

 
60 Lloyd, pp. 75 & 77. 
61 Robert P. George, Making Men Moral: Civil Liberties and Public Morality (Oxford, England: 

Clarendon Press, 1993) p. 23. Since many quotations will be cited from Making Men Moral in 

this thesis, “MMM” will be used as the the abbreviation for Making Men Moral for presenting 

the source of reference in citations. 
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to closing by reflecting and analyzing the arguments of liberalism and legal 

moralism in the fourth section and a summary in the last section. 

2.1  Law and Liberty: Liberals’ Objection to Legal Enforcement of Morality 

The central issue that this thesis is going to address is the millennia-long 

controversy on legal enforcement of morality. The debate began in the ancient 

Greek period, with the perfectionist idea of Aristotle. Time files, till modern times, 

with the central doctrine of liberalism, Mill brought the discussion into a new era. 

Liberalism treasures liberty or freedom most and liberty is at the top rank of 

the list of values in all forms of liberalism. At the same time, the liberty which the 

liberals concern most is the freedom of the individual. Such concern makes 

liberalism a kind of individualistic idea. The liberals emphasize the amount of 

freedom that an individual could enjoy in society. Thus, compared with collectivists, 

liberals could be identified as individualists.62 

2.1.1 The Root of the Debate: Mill’s Harm Principle 

In 1859, Mill published his masterpiece On Liberty. In the book, Mill 

constructs the harm principle for discussing the limit of legal restriction on 

individual freedom. He considers the tyranny of the majority, that is the opinion of 

the public, would damage individual freedom. Thus, he writes in On Liberty, 

 
62 Gerald Gaus, Shane D Courtland and David Schmidtz, ‘Liberalism,’ The Stanford 

Encyclopedia of Philosophy (Spring 2018 Edition) Edward N. Zalta ed., URL = 

<https://plato.stanford.edu/archives/spr2018/entries/liberalism/>. 



Robert P. George on the Relationship between Law and Morality 
 

28 

“[t]here is a limit to the legitimate interference of collective opinion with individual 

independence.”63  Mill regards his harm principle as a “very simple principle”64 

but the truth is, it is not as simple as he thought. Otherwise, the principle would not 

be able to provoke such a timeless debate in the field of political philosophy. 

Mill describes his harm principle as 

[t]hat principle is, that the sole end for which mankind are warranted, 

individually or collectively, in interfering with the liberty of action 

of any of their number, is self-protection. That the only purpose for 

which power can be rightfully exercised over any member of a 

civilised community, against his will, is to prevent harm to others. 

His own good, either physical or moral, is not a sufficient warrant.65 

Mill’s idea of the power of the state over her citizens was clearly shown in the 

principle. Referring to the harm principle, the state would only be legitimate in 

limiting the freedom of her people, coercing an individual for doing or not doing, 

performing, or not performing certain kinds of conduct only if that person is doing 

something that would cause harm to the others. Such kind of restriction is to protect 

the folks from being hurt. It follows that it is not even legitimate for the government 

to intervene in those behaviours of an individual that would cause damage to 

himself or those “harmless” wrongdoings. For Mill, only the actor himself can 

decide what is good for him.66  Therefore, the authority could not exercise her 

 
63 Mill, p. 6. 
64 Mill, p. 10. 
65 Mill, pp. 10-11. 
66 Mill, p. 72. 
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power in coercing one not to perform any actions that would harm himself. The role 

of the other people or even the government is merely a passerby of the actor’s 

determination and the only thing that a passerby can do is to reason with him or 

persuade him. It is never legitimate for a passerby to force one to do or not to do 

something.67 

The rationale behind Mill’s argument is that he treasures the choice of 

individuals very much. Mill’s assertion on the importance of choice sheds light on 

the liberals’ concern on the significance of autonomy. To the liberals, the full use of 

one’s autonomy is the root of all kinds of liberties. If one could make use of his 

autonomy without any limitations when making choices, he is enjoying his 

freedom.68  In ‘Chapter III On Individuality’ in On Liberty, Mill claims that the 

element which could manifest the quality of individual and human faculties is not 

customs but making choices. Certain abilities of human beings could be “exercised 

only in making choice.”69  Thus, choices are one of the crucial elements in the 

development of mankind and such important components should not be ruined by 

the coercive power of a third party, no matter the state or other individuals. Society 

should leave space for her civilians to decide their life as long as the choices they 

made do not harm others. Therefore, to the liberals, there is an inconsistency 

 
67 Mill, p. 11. 
68 The meaning of freedom will be discussion in the later chapters of this thesis. 
69 Mill, p. 55. 
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between legal enforcement of morality and autonomy as it hinders civilians to make 

full use of their ability to make a free choice. The authority does not have the 

legitimacy in imposing her value on her citizens. 

To draw a line on the meaning of harming others, Mill, in the latter part of his 

work, tries to provide the cutting point by introducing the two types of behaviours, 

namely, the self-regarding and other-regarding behaviours. Self-regarding 

behaviours are “purely personal conduct[s].”70 Other-regarding behaviours refer to 

those actions that “concern others.”71 What Mill concerns about in his notion is not 

the other-regarding behaviours as they may cause harm to others and make them 

legitimate to be regulated by the state. The stance which Mill tries to defend is the 

government does not have the authority to step into the sphere of self-regarding 

behaviours. Mill expresses his standpoint clearly, “[a]cts injurious to others require 

a totally different treatment.”72  To clarify his idea of self-regarding and other-

regarding behaviours, Mill takes drunkenness as an example. He emphasizes that 

there would be fundamental differences between a citizen who got drunk in his 

private place and a soldier or policeman who got drunk when he is performing his 

duty, even both behaviours are getting drunk. For the man who got drunk at home, 

to Mill, the state does not have the authority to punish him or restrict him as this is 

 
70 Mill, pp. 74 & 78. 
71 Mill, p. 74. 
72 Mill, p. 73. 
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a self-regarding behaviour. But it is a different situation for the soldier or the police 

at work and he should be punished as the irresponsible and unreliable behaviours 

would cause other troubles. It is an other-regarding behaviour.73 From this example, 

it is clear that the nature of an action is not the main consideration for the legitimacy 

of government intervention. The primary and vital issue should be whether there 

will be a third party being hurt in the action. If the answer is yes, then it is legitimate 

for the government to intervene; if no, then the government should stand aside. 

 Mill uses harming others as the guideline in deciding under what 

circumstances the government could legitimately use her coercive power in 

restricting the action of her citizens. The reason for setting such a strict line is to 

protect the liberty and autonomy of individuals. According to Mill, the exercise of 

individual autonomy and the right to make choices freely could help one to develop 

his individuality which is good for human flourishing as he wrote in On Liberty: 

Having said that the individuality is the same thing with 

development, and that it is only the cultivation of individuality 

which produces, or can produce, well-developed human beings… 

for what more can be said of any condition of human affairs, than 

that it brings human beings themselves nearer to the best thing they 

can be? or what worse can be said of any obstruction to good, than 

that it prevents this?74 

Mill uses wordings like “best thing,” “what worse” and “obstruction to good” and 

 
73 Mill, p. 76. 
74 Mill, p. 60. 
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emphasizes the importance of individuality in the quotation above. Obviously, he 

upholds some assumptions about value. Mill seems to consider liberty and 

autonomy as goods “that contribute to the value of a life for human beings.”75 That 

is why some scholars consider him as a perfectionist liberal.76 

2.1.2 Regulating Non-physical Harm: The Offense Principle 

Mill believes wholeheartedly that his harm principle is clear and distinct. 

Apparently, the harm principle is easy to grasp and understand. It means one should 

not make the others injured. To many people, the first impression of the word “harm” 

should be causing tangible or physical injury, but if one thinks deeply into the 

meaning, there may be other forms of hurt or injury, for example, mental or 

emotional harm. This shows that “not harm other people” is a vague phrase that 

could not be expressed precisely. 

Feinberg notices the harm principle is not as simple as Mill thought. From the 

vague meaning of the term “harm,” Feinberg believes Mill’s assertion would cause 

a complex dispute because different people may define the word “harm” differently. 

He introduces his offense principle in his work. The introduction of non-physical 

wrongful harm in Feinberg’s offense principle entirely changes the scope of “harm” 

 
75 Steven Wall, ‘Perfectionism in Moral and Political Philosophy,’ The Stanford Encyclopedia of 

Philosophy (Summer 2019 Edition) Edward N. Zalta ed., URL = 

<https://plato.stanford.edu/archives/sum2019/entries/perfectionism-moral/>. Different from the 

term used in psychology, the term perfectionism in philosophy is a political theory that refers to 

an account of the nurturing of human nature and the promotion of values. 
76 Gaus, Courtland & Schmidtz, ‘Liberalism.’  
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in the liberal sense. 

The base of Feinberg’s offense principle is the discovery that those behaviours 

which would not cause physical injury but make one feel uncomfortable will not be 

included in Mill’s harm principle. For example, the selling of pornography, no 

matter it is immoral or not, in an open area, would make people feel uncomfortable 

as the showing of naked human beings in the public place would easily make one 

feel awkward. Feinberg tries to use the offense principle to deal with situations like 

the above-mentioned example. He tries to avoid the error that Mill made and 

provides a precise definition of the meaning of the term “offense” which he has 

explained in his work.77 An offense is a physically harmless behaviour but to the 

ideology of most people, it is evil.78 

In his work, Feinberg emphasizes that if one agrees with his idea on offense 

principle, that person, simultaneously, should also “accept two corollaries which 

stand in relation to it similarly to the way in which the clear and present danger test 

stands to the harm principle.”79  One of the two corollaries is the standard of 

universality 80  which stresses the universal acceptance of the conduct as an 

offensive one. If conduct is widely accepted as disgusting or shameless regarding 

 
77 Feinberg’s definition of offense could be found in Chapter 1 of the thesis. 
78 Feinberg, Offense to Others, p. 49. 
79 Feinberg, Social Philosophy (Englewood Cliffs, New Jersey: Printice-hall, Inc., 1973) p. 44. 
80 Feinberg, Offense to Others, p. 30. 
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the ideologies and customs of the society, that particular conduct should be 

considered as an offense and it will be legitimate for the government to take action, 

such as passing laws, in limiting it.81  The other is the standard of reasonable 

avoidability.82 The term “avoidability” means whether one could reasonably stay 

away from the offensive conduct. Under the standard of reasonable avoidability, if 

an offensive behaviour could wisely be avoided by ordinary people, such behaviour 

should not be limited by the government through enforcing the law on it under 

Feinberg’s offense principle.83 

It seems Feinberg has covered the deficiency of Mill’s harm principle by 

adding the criteria for limiting non-physical injury behaviours and introducing the 

offense principle. Yet, Feinberg still thought the measures on deciding offensive 

conduct are not clear enough, he suggested four standards to estimate the 

seriousness of offensive conduct. These four standards are (1) using intensity, 

duration, and extent to calculate the magnitude of the offense; (2) the standard of 

reasonable avoidability; (3) the volenti maxim which says that consensual harm 

should not be counted as harm, as Feinberg mentioned, “[t]o one who freely consent 

to a thing no wrong is done, no matter how harmful to him the consequences may 

 
81 Feinberg, Social Philosophy, p. 44. 
82 Feinberg, Offense to Others, p. 32. 
83 Feinberg, Social Philosophy, p. 44. 
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be”84 and finally, (4) the discounting of abnormal susceptibilities.85 Through these 

four standards, Feinberg puts his effort into providing a clearer guideline for 

limiting the government to step into the liberty of her civilians. 

2.2 Law and Morality: Moralists’ Approval on Legal Enforcement of Morality 

There are two main issues, as defined in Chapter 1, in the discussion of the 

relationship between law and morality. This thesis focuses on the justification of 

law but still, there is a need in paying minimal attention to legal positivism, which 

“is the thesis that the existence and content of law depends on social facts and not 

on its merits.” 86  Legal positivists believe that there is a loose or even no 

relationship between law and morality. The school is represented by the British 

legal philosopher, John Austin (1790-1859) and later by Hart and Hart played an 

important role in the debate in legal enforcement of morality in Britain in the 1960s 

with Devlin. 

In 1832, Austin wrote in The Province of Jurisprudence Determined that “[t]he 

existence of law is one thing; its merit and demerit another. Whether it be or be not 

 
84 Feinberg, ‘Legal Paternalism,’ Paternalism, Rolf Sartorius ed. (Minneapolis: University of 

Minnesota Press, 1983) p. 5. Feinberg also explained the meaning of volenti maxim in his 

book, Offense to Other. He stated “[o]ffended states that were voluntarily incurred, or the risk 

of which was voluntarily assumed by the person who experienced them, are not to count as 

‘offense’ at all in the application of a legislative ‘offense principle’.” Feinberg, Offense to 

Others, p. 35. 
85 Feinberg, Offense to Others, p. 35. 
86 Leslie Green, ‘Legal Positivism,’ The Stanford Encyclopedia of Philosophy (Spring 2018 

Edition) Edward N. Zalta ed., URL = 

<https://plato.stanford.edu/archives/spr2018/entries/legal-positivism/>. 
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is one enquiry; whether it be or be not conformable to an assumed standard, is a 

different enquiry.”87 Austin argues that law needs not be related to morality by its 

nature. The arguments of Austin were influential, and the idea was carried forward 

by Hart in the 60s of the 20th century. According to Hart, “law as law” is the central 

guiding notion of legal positivism.88 In one of Hart’s famous articles, published in 

Harvard Law Review in 1958, titled ‘Positivism and the Separation of Law and 

Morals,’ he defines the meaning of positivism and asserts, “the insistence on the 

separation of law as it is from law as it ought to be.”89 Later in 1964, Hart in The 

Concept of Law, again, highlights the importance of the separation of law and 

morals, “Legal Positivism to mean the simple contention that it is in no sense a 

necessary truth that laws reproduce or satisfy certain demands of morality, though 

in fact they have often done so.”90 Hart, similar to other positivists, believes the 

nature of law should not refer to the moral standards or social norms of society. 

With such notification on the essence of law, Hart starts the debate with Devlin. 

Ironically, the term legal moralism was first introduced by a legal positivist.91 

Hart wrote in Law, Liberty and Morality, “whether the criminal law should be used 

to punish immorality ‘as such’ has acquired a new practical importance; for there 

 
87  John Austin, The Province of Jurisprudence Determined, Wilfrid E. Rumble ed. (Cambridge: 

Cambridge University Press, 1995) p. 157. 
88 Hart, ‘Positivism and the Separation of Law and Morals,’ p. 617. 
89 Hart, ‘Positivism and the Separation of Law and Morals,’ p. 617.  
90 H.L.A. Hart, The Concept of Law 2nd ed. (Oxford: Clarendon Press, 1964) pp. 185-186. 
91 Thaysen, ‘Defining Legal Moralism,’ p. 182. 
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has, I think, been a revival there of what might be termed legal moralism.”92 To the 

legal moralists, morality could be one of the justifications for legal restrictions. It 

is legitimate for the authority to limit the freedom of an individual if his conducts 

violate the collective morality of society, in other words, the coercive power of the 

state could be used in enforcing morality. However, this does not mean the legal 

moralists would agree that all immoral behaviours should be regulated by law. They 

would also consider other rationales such as the balance between costs and 

benefits93 when deciding what kind of immoral behaviours should be made illegal. 

Therefore, for example, legal moralists would not agree to ban all forms of lies 

telling but to criminalize bilks and libels. 

2.3 Liberty versus Morality: The Hart-Devlin Debate 

The standpoints between the liberals and the legal moralists on the legal 

enforcement of morality are the opposite. The collision between these two schools 

became obvious in the 60s of the 20th century when the Wolfenden Report suggested: 

“homosexual behaviour between consenting adults in private should no longer be a 

criminal offence”94 as introduced in Chapter 1. 

The Wolfenden Report proposed the decriminalization of private homosexual 

 
92 H.L.A. Hart, Law, Liberty and Morality (Stanford, Calif.: Stanford University Press, 1963) p. 

6. 
93 The cost and benefit here does not merely mean the cost and benefit in monetary term. It can 

also mean the cost of sacrificing individual freedom and the benefit to social moral atmosphere 

if enforcing morality. 
94 The Wolfenden Report, para. 62. 
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behaviour between consenting adults as the committee regarded that “there must 

remain a realm of private morality and immorality which is, in brief and crude terms, 

not the law’s business.”95 The declaration in the report showed clearly the stance 

of the committee that it is none of the society’s business if the conduct of an 

individual does not cause any harm or influence to the others even though the 

majority of the public believes that particular conduct is immoral. Society should 

respect the sovereignty of individuals and law should not be the tool for guiding 

one to live his life, “[i]t is not, in our view, the function of law to intervene in the 

private lives of citizens, or to seek to enforce any particular pattern of behavior, 

further than is necessary to carry out the purpose we have outlined.”96 

The stance of the High Court Judge, Devlin caught the eyes of most people as 

he first showed his affirmative position to the reform97  but he later showed his 

worry on it by questioning whether the abolition of the laws would “lead to an 

increase in corruption.” 98  Devlin’s speech on the Wolfenden Report drew the 

attention of Hart and Hart, with the standpoint of defending the report, started to 

argue with Devlin that there should not be any kinds of morals law. The Hart-Devlin 

debate, as George states, “together with the numerous commentaries they elicited, 

 
95 The Wolfenden Report, para. 61. 
96 The Wolfenden Report, para. 257. 
97 Devlin, p. v. 
98 Devlin, p. vi. 
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dominated the academic debate over the legal enforcement of morals throughout 

the 1960s and 1970s” (MMM, p. 50) and it is still a hot topic in jurisprudence today. 

2.3.1 Patrick Devlin: Social Disintegration without Shared Morality 

The central claim and stance that Devlin expresses in his debate with Hart on 

the Wolfenden Report are evident. Devlin argues in The Enforcement of Morals that 

it is legitimate for the government to impose laws in regulating immoral behaviours 

as a commonly shared morality is essential for the integration of society. According 

to Devlin, the absence of shared morality would cause people from the same society 

to drift away: 

For society is not something that is kept together physically; it is 

held by the visible bonds of common thought. If the bonds were too 

far relaxed the members would drift apart. A common morality is 

part of the bondage. The bondage is part of the price of society; and 

mankind, which needs society, must pay its price.99 

The shared morality is just “the viewpoint of the men in the street.”100 They need 

not be a truth or a correct one as George comments. (MMM, p. 53) The term “shared” 

is an essential principle for social cohesion. The shared morality attaches each 

individual to the community, “[t]here is disintegration when no common morality 

is observed and history shows that the loosening of moral bonds is often the first 

stage of disintegration.” 101  Therefore, society should protect herself through 

 
99 Devlin, p. 10. 
100 Devlin, p. 15. 
101 Devlin, p. 13. 
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passing morals law,102 as George mentions, “[w]hatever threatens public morality 

imperils social cohesion. The criminal law may be used to combat such a threat as 

a legitimate act of self-defense.” (MMM, p. 52) To Devlin, the way society reacts 

to immoral misconduct for preventing social disintegration is similar to her 

suppression of subversive activities as both are challenges that would eventually 

cause the breakdown of society. Since ordinary people need a stable society to 

continue their livelihood, they would agree society should do her job in 

safeguarding social cohesion. 

But the problem that arises here is how society constructs her shared morality? 

Eugene V. Rostow (1931-2002) summarizes: it is a collective moral judgement 

made by the public, symbolized by the men in the jury box.103 Devlin uses the 

analogy of an ordinary man sitting in the jury box to illustrate the judging of moral 

beliefs, “the only question the jury had to decide was whether or not a moral belief 

was generally held in the community, the jury would… be an excellent tribunal.”104 

He also names the man as man in the street, the man in the Clapham omnibus, and 

right-minded man.105 The men in the jury box are just a symbol that represents 

different bodies in the society, as Rostow lists, different level of councils, local and 

 
102 Devlin, p. 13. 
103 Eugene V. Rostow, ‘The Enforcement of Morals,’ The Cambridge Law Journal, vol. 18, no. 2, 

1960, p. 177. 
104 Devlin, p. 98. 
105 Devlin, p. 15. 
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national institutions, “writers, teachers, leaders of thought, all function also as 

spokesmen of the common morality, as the jury does, distilling, expressing, 

applying and helping to shape the society’s moral code.”106 These common people, 

however, would mainly rely on their feeling to make up their judgement and are 

“not expected to reason about anything.”107 Devlin, here, employs the idea of moral 

non-rationalism which presume morality is constructed by the feeling of the 

ordinary people, “[i]mmorality then… is what every right-minded person is 

presumed to consider to be immoral.”108 

“Society is entitled by means of its laws to protect itself from dangers,”109 

Devlin writes in The Enforcement of Morals. If society is legitimate to, by the means 

of the law, preserve herself from disintegration, does this mean she has no limitation 

in legislating morality? Devlin provides the following answer, “it is not possible to 

set theoretical limits to the power of the State to legislate against immorality”110 

and “there can be no theoretical limits to legislation against immorality.” 111 

Theoretically, the state has boundless power in morals legislation. 

Again, the example of drunkenness, which Mill once has used in On Liberty, 

becomes an illustration for the discussion. Devlin argues that the definition of 

 
106 Rostow, p. 178. 
107 Devlin, p. 15. 
108 Devlin, p. 15. 
109 Devlin, p. 13. 
110 Devlin, p. 12. 
111 Devlin, p. 14. 
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private morality, in Mill’s sense of self-regarding behaviours, is unclear. Devlin 

contends, to the first impression of most people, it is a nonissue for a man to get 

drunk in his private place every night as it is his own business but one would shift 

his stance and find it is problematic if many, for instance, one-fourth or half of the 

population got drunk every night.112 From the illustration, Devlin would like to 

refute Mill’s argument that there are purely self-regarding behaviours and it is 

possible to have a clear-cut edge between private and public morality, “[y]ou cannot 

set a theoretical limit to the number of people who can get drunk before society is 

entitled to legislate against drunkenness.” 113  Since it is doubtful if there is 

something called purely private morality, it is unreasonable to say the law could 

never gain access to the private realm of one’s morality. 

At the beginning of The Enforcement of Morals, Devlin proposed three 

questions. These questions are 

(1) Has society the right to pass judgement at all on matters of 

morals? Ought there, in other words, to be a public morality, or 

are morals always a matter for private judgement? 

(2) If society has the right to pass judgement, has it also the right to 

use the weapon of the law to enforce it? 

(3) If so, ought it to use that weapon in all cases or only in some; 

and if only in some, on what principles should it distinguish?114 

From the above discussion, it seems Devlin has attempted to answer all these three 

 
112 Devlin, p. 14. 
113 Devlin, p. 14. 
114 Devlin, pp. 7-8. 
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questions. But Devlin has not just stopped there, he puts forward four elastic 

principles which are not stringent rules and could be adjusted case by case. The four 

principles are: (1) the toleration of the maximum degree of individual freedom; (2) 

the standard of the tolerance is not fixed and could be shifted from time to time; (3) 

the respect of privacy and (4) emphasis on law’s concern of the minimum but not 

maximum which reminds one to notice the tool of law is not for guiding one to 

behave properly but to admonish one the result for not behaving well.115 These four 

principles, to Devlin, are the practical or realistic constraints in legislating morality. 

Other than these four principles, Devlin also assumes a kind of democratic 

constraint in the enforcement of morality. His claim on the decision made by “the 

man in the jury box” actually reflects his ideas. According to Devlin, “the will of 

the majority”116 on moral issues is an important guideline for the government to 

exercise her power. He uses marriage as an example and states: 

Society has a right therefore to define the status of marriage in 

accordance with the ideas of the majority and to refuse to confer it 

upon those who do not conform. … If the general feeling in that 

society, … that marriage is something which ought to be dissolved 

only by death, then that is the sort of marriage that that society is 

entitled to have.117 

Under such an environment, morals laws should be passed to restrict the behaviour 

of getting divorces. All the mentioned constraints are suggested by Devlin for 

 
115 Devlin, pp. 16-18. 
116 Devlin, p. 78. 
117 Devlin, p. 78. 
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determining whether society should exercise her power to enforce morals laws to 

prohibit certain immorality. So, it is misleading to portray Devlin as a fanatic or 

zealous moralist. 

2.3.2 H.L.A. Hart: Minimum Content of Natural Law 

Hart, as the other main character in the debate, approves the recommendation 

suggested by the Wolfenden Report. He explains the legal positivist’s viewpoint on 

legal enforcement of morality in The Concept of Law and Law, Liberty and Morality. 

According to Hart, in general, contemporary legal positivists would agree with the 

following five meanings of positivism and they are (1) law is not transcendental 

command and is the order of humans; (2) the connection between law and morality 

is unnecessary; (3) it is worthy for studying and pursuing the meaning of legal 

concepts and the analysis should be distinguished from historical and sociological 

examinations; (4) the legal system is a “closed logical system” which need not refer 

to social aims, policies, moral standards and (5) moral judgements, different from 

facts, cannot be set up by reasons.118 It seems (2), (4), and (5) of the meanings 

conflict with the notion of legal moralism. To the legal moralists, referring to social 

norms and moral standards, should be one of the options for the legal system. For 

the fifth claim, moralists like George would argue moral judgement could be made 

 
118 These five meanings of ‘positivism’ could be found in the 25th footnote of ‘Positivism and the 

Separation of Law and Morals.’ Hart, ‘Positivism and the Separation of Law and Morals,’ pp. 

601-602. 
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rationally by the basic human good of practical reasonableness. But the undiscussed 

point (2) has caused a great misunderstanding of Hart. Many scholars accuse that 

Hart comprehensively supports the separation of law and morality. Indeed, Hart 

acknowledges “Minimum content of natural law”119 in The Concept of Law. The 

acceptance of the idea declares Hart’s “recognition of the fact that in order to 

survive as a community certain rules must exist.”120 The rules are moral principles 

like the prohibition of murder. Hart thinks natural facts are connected to legal or 

moral rules121 and thus, the legal system should accept a minimum level of natural 

law to survive. He lists out five conditions that the legal system should take into 

account in the book.122 So, Hart would also agree with legal moralism to a certain 

extent. Law and morality are not two separate spheres without any overlapping area. 

To be precise, Hart’s stance on the relationship between law and morality is neither 

“law is derived from morals” 123  nor a complete separation between law and 

morality. Regrettably, commentators have misread him, and his point was being 

neglected. 

Hart delivers his response to Devlin in Law, Liberty and Morality on the legal 

 
119 Hart, The Concept of Law, p. 193. 
120 Wacks, p. 73. 
121 Hart, The Concept of Law, p. 193. 
122 These five conditions are (1) human vulnerability; (2) approximate equality; (3) limited 

altruism; (4) limited resources and (5) limited understanding and strength of will. And 

according to Hart, they are truisms. Hart, The Concept of Law, pp. 193-200. 
123 Wacks, p. 73. For further argument, please refer to, Mark J. Bennett, ‘Hart and Raz on the 

Non-instrumental Moral Value of the Rule of Law: A Reconsideration,’ Law and Philosophy, 

vol. 30, no. 5, 2011, pp. 603-635. 
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enforcement of morality. He introduces positive and critical morality.124 In the light 

of Hart’s argument, only positive morality requires justification for legal 

enforcement.125  He then makes a distinction between three different moralities, 

examining whether they are eligible for legal enforcement. To echo the harm 

principle, the first type is related to individual actions that affect others adversely. 

Without a doubt, Hart goes side by side with the mainstream idea and agrees to 

impose legal enforcement. Morality or universal virtue, Hart explains as “the 

attitude of men which characterizes the practice of a social morality”126  is the 

second type. Hart admits this type of virtue needs non-legal means such as 

education to preserve. And finally, society should never attempt to pass any law in 

moderating the third type of morality, for example, sexual morality, as they are 

merely taste and conventions. 

Truly, the Hart-Devlin debate created an in-depth dialogue in the discussion of 

legal enforcement of morality between the liberals and the legal moralists. However, 

to a certain extent, the disagreement between Hart and Devlin is actually about 

which notion of morality should be enforced by law because even Hart admits to 

some kinds of relationships between law and morality. Hart only agrees to prohibit 

 
124 According to Hart, positive morality is conventional morality and it is shared by society. 

Critical morality is “the general moral principles used in the criticism of actual social 

institutions including positive morality.” Hart, Law, Liberty and Morality, p. 20. 
125 Hart, Law, Liberty and Morality, pp. 22-24. 
126 Hart, Law, Liberty and Morality, pp. 71-72. 
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harm-based immoral behaviours, which is the first type of morality, but the scope 

of Devlin is not restricted to the harm-based type of morality-- different forms of 

immoralities may also be legitimately regulated.127  The arguments which both 

Devlin and Hart made opened the horizon for further exchange of idea in legal 

philosophy. 

2.4 Law, Liberty and Morality: Questioning the Liberals and the Moralists 

Related to the issue of the legal enforcement of morality, the liberals and the 

moralists hold an opposite position which the liberals against morals legislation, but 

the moralists approve it. As expected, both schools need to face some challenges. 

2.4.1 Challenging the Liberals: Harm Principle is a Simple Principle? 

Waving the flag of liberty and autonomy, Mill proposes the harm principle. He 

highly regards the principle as truth and has confidence that the harm principle 

could be a sufficient warrant for protecting the sovereignty of an individual. 

Regrettably, things do not go along with what he expects. It seems the harm 

 
127 Following the line of argument between Hart and Devlin, one may, in the end, discover that we 

are all legal moralists. We, in some sense, have to enforce some kind of morality in lawmaking. 

The first type of morality in Hart’s sense may also be considered as a kind of morals legislation 

as a condemnation of harm is also based on moral judgement. (Further discussion on this point 

will be made in Ch. 6 of this thesis.) In this sense, such kind of moral wrong can override the 

value of liberty. Therefore, no matter the liberals or legal positivists also admit morals 

legislation. The difference is just about what kind of morality should be legislated or to what 

extent, morality should play a role in the law. It is a dispute on the conception of morality. 

Eventually, one cannot completely divorce law from morality. Thus, both the liberals’ and 

Hart’s ideas can also be regarded as a form of legal moralism. However, there is a deeper 

question in the issue. Hart’s refusal to enforce 2nd and 3rd types of morality is based on prior 

moral judgement. For example, Hart takes sexual morality as personal taste while the legal 

moralists take it as a serious moral issue. The difference in prior moral concepts makes the 

difference in the final judgement on legal enforcement of morality. In this sense, the two 

systems are also defined by the disagreement about morality. 
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principle is too simple which ignores the function of law and the need for society. 

The so-called simplicity of the harm principle brings the principle to several 

challenges. 

As mentioned in Chapter 1, the notion of harming others attracts the attention 

of Stephen straightaway. He claims that Mill’s resistance in acknowledging law as 

an instrument in moderating the immoral misconduct is unjustifiable. Law should 

bear the objectives of virtue promotion and vice prevention and such objectives are 

superior and clear enough.128 Thus, to a limited extent, it is defensible to declare, 

for the authority, morals legislation is legitimate as it is used for the sake of 

maintaining the moral standards or norms of society. Stephen’s assertion on the 

legal enforcement of morality is much alike the proclamation of a moralist in the 

later debate. 

Stephen challenges Mill that the function of law should not merely be 

protecting the autonomy of the individual, it is also essential for society to 

encourage moral act and suppress immorality: 

Society has at its disposal two great instruments by which vice may 

be prevented and virtue promoted- namely, law and public opinion; 

and law is either criminal or civil. The use of each of these 

instruments is subject to certain limits and conditions, and the 

wisdom of attempting to make men good…129 

 
128 Stephen, ‘The Doctrine of Liberty in Its Application to Morals,’ pp. 26-27. 
129 Stephen, ‘The Doctrine of Liberty in Its Application to Morals,’ pp. 26-27. 



Robert P. George on the Relationship between Law and Morality 
 

49 

The aim of virtue promotion and vice prevention could be done through criminal 

law, civil law, and public opinion. Stephen notices Mill’s idea on criminal and civil 

law was quite different from his and argues criminal law is not an ideal tool to 

restrict immoral behaviours through two aspects. First, he argues the differences 

between the two types of the law so as to reveal the inadequacies of the harm 

principle and second, by explaining the difference between crime and vice. 130 

According to Stephen, crime and vice are different misconducts. One should not 

treat vice as a crime.131 Thus, the government should use civil law than criminal 

law to promote morality as there is usually an assumption of widely accepted moral 

standards in the civil law system.132 The criminal law system, on the other hand, is 

a harsh system that would easily make one rebel against the law if one was being 

left with no choice.133 Stephen reviews the insufficiency of Mill’s argument and 

discloses the oversimplification of some critical concepts in the harm principle. 

Mill overlooks the complexity of the term “harm” and asserts harming others 

is the only legitimate requirement of legal restriction. Yet, the meaning of harm is 

vague. The vagueness of harm makes Mill’s assertion far from a simple one. The 

 
130 According to Stephen, the conditions for a crime to be called as crime are as follow (1) a 

distinct evidence and (2) it would bring damages to those committed and therefore, it is worth 

for one to prevent it. Yet, in vice, the aforementioned conditions would seldom be found. 

Stephen, ‘The Doctrine of Liberty in Its Application to Morals,’ p. 27. 
131 Stephen, ‘The Doctrine of Liberty in Its Application to Morals,’ p. 28. 
132 Stephen, ‘The Doctrine of Liberty in Its Application to Morals,’ pp. 30-31. 
133 Stephen, ‘The Doctrine of Liberty in Its Application to Morals,’ p. 28. 
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unclear definition of harm was noticed by Feinberg and he states 

[t]he word “harm” is both vague and ambiguous, so if we are to use 

the harm principle to good effect, we must specify more clearly how 

harm (harmed condition) is to be understood. In its bare formulation, 

without further explanation, the harm principle is a mere convenient 

abbreviation for a complicated statement that includes, among other 

things, moral judgments and value weightings of a variety of 

kinds.134 

Harm, as mentioned, usually means physical harm at the first sight of most people. 

However, there is intangible harm that makes people suffer. And Mill, obviously, 

does not consider carefully the existence of different kinds of harm but just simply 

throws out the assertion of harming others. 

 The unclear definition of harm also makes it difficult in application. If society 

employs the harm-based principle improperly in legislation, the result would be 

creating a law that limits too much individual freedom or let people commit any 

misbehaviors freely. For example, two imaginary States, A and B, uphold different 

mentality toward the term “harm.” The legal system of State A thinks that all types 

of harm, including tangible and non-tangible harm should be forbidden by the laws 

while State B only makes physical harm the only legitimate condition for 

lawmaking. As a result, citizens in State A would easily commit a crime that “harms” 

others. A son who lies to his mother or a man who breaks up with his girlfriend 

 
134 Feinberg, The Moral Limits of the Criminal Law (Vol.1): Harm to Others (NY: OUP, 1987) pp. 

31-32. 
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would be sued by the mother and the girlfriend as they have been harmed mentally 

or emotionally. The freedom of people in State A, to a certain extent, was being 

limited unreasonably. While in State B, some improper behaviours such as fraud 

which would make one interest being harmed would not be restricted. People could 

commit these misbehaviours without any limitation. Both State A and State B 

cannot make appropriate laws under the vague guidance of “harming” others. A 

similar concern was raised by Richard Taylor (1919-2003) in ‘The Classical 

Defense of Liberty.’135 Taylor tries to clarify the scope of harm by distinguishing 

the narrow and wider interpretation of harm 136  and expresses that the two 

interpretations would be either “expanding individual liberty far beyond any 

reasonable limit”137  or making the principle “so restrictive as to permit no real 

freedom whatever.”138 

 Besides, the assertion on harming others also makes the harm principle, not a 

perfect guideline as some crucial harms may not be included but are essential for 

protecting individuals. Moral harm and self-harming behaviours are two examples. 

To the moralists, they think the corruption of one’s moral character is a kind of harm. 

 
135 Richard Taylor, Freedom, Anarchy, and the Law 2nd ed. (Buffalo: Prometheus Books, 1982) pp. 

55-60. 
136 According to Taylor, the narrow interpretation limits harm to the bodily injury to the other 

people while the wider sense of harm includes both physical harm but also those intangible 

harm or interests. Taylor, pp. 57-58. 
137 Taylor, p. 57. 
138 Taylor, p. 58. 
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Such belief of the moralists is similar to the thinking of parents. Cheating, most of 

the time, is a harmless behaviour under the harm principle. But to most parents, 

they would not allow anybody teaching or persuading their children to tell lies for 

they believe cheating would damage the integrity of their children, making them a 

bad person. To these parents, those who teach children lying are harming their 

children. However, the harm principle omits moral harm as liberals, such as 

Feinberg, deny harming one’s moral character is a kind of harm. These liberals may 

think gambling, for example, is an autonomous free choice of a person and thus, no 

one has the right to coerce another person not to participate in it as it does not harm 

others. Making one addicted to gambling and damaging his moral character are not 

their concerns. As a result, many commonly known immoralities such as gambling 

or prostitution, under the harm principle, should not be restricted. This, to a certain 

extent, violates the common sense or moral intuition of most people, such as parents. 

In On Liberty, Mill writes, “[h]is own good, either physical or moral, is not a 

sufficient warrant.”139  Mill deliberately excludes those actions that would cause 

harm to oneself in the harm principle. The exclusion of self-harming behaviours in 

the harm principle denies legal paternalism. An advocate of legal paternalism, G. 

Dworkin argues that it is problematic for the state to let go of her power in 

 
139 Mill, pp. 10-11. 
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restricting people from doing something that harms themselves. Paternalistic 

intervention is necessary for leading one to execute his life plan rationally.140 “For 

one’s own good” is the aim of legal paternalism. To the liberals, the introduction of 

paternalism is a denial of individual autonomy, but it is interesting to see that legal 

paternalism would sometimes also be treated as an “extended harm-based principle,” 

“[t]his says that the only morally acceptable grounds for establishing a criminal 

prohibition on a type of conduct are that the conduct causes harm to others or 

offense to others or harm to self. Call this the expanded harm principle.”141 Millian 

liberals who only admit the harm principle, of course, will not agree with the claim 

of “expanded harm principle.” However, the claims made by the legal paternalists 

and the term “expanded harm principle” do prove the harm principle is not simple. 

Apart from the vagueness of the term “harm,” Mill’s “simple” harm principle 

has another fatal problem which makes the principle a complicated case. The 

distinction between the self- and other-regarding behaviours seems to provide a 

clear-cutting line for legislation. In fact, the borderline between the two kinds of 

behaviours is hazy. Mill uses drunkenness as an illustration for explaining the 

differences between the two behaviours, 142  but Devlin easily uses the same 

 
140 G. Dworkin, ‘Paternalism,’ p. 225. 
141 Richard Arneson, ‘The Enforcement of Morals Revisited,’ Criminal Law and Philosophy, vol. 

7, no. 3, 2013, p. 439. 
142 Mill, p. 76. 
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example143  to show purely self-regarding behaviours hardly exist. The opium-

smoking case in the Qing dynasty supports Devlin’s opinion. Opium-smoking may 

not be harming others if there is only one Chinese smoking opium in his private 

place. But the reality is, at that time in China, many people are addicted to opium. 

Widespread opium-smoking not only makes the Chinese physically and 

psychologically unhealthy but also causes economic problems to the Qing Empire, 

making it very weak. It then becomes an other-regarding behaviour. However, when 

a “self-regarding” behaviour, with how many participants, would become an other-

regarding behaviour is unclear. Devlin’s disapproval of Mill gains supports from 

other scholars. Morris Ginsberg (1889-1970) expresses his agreement with Devlin 

that there is no clear line between private good and social good or self-regarding 

and other-regarding behaviours. 144  Concurrently, in Mill’s time, Stephen also 

notices the drawback of distinguishing self- and other-regarding acts. He writes, 

Mill “assumes that some acts regard the agent only, and that some regard other 

people. In fact, by far the most important part of our conduct regards both ourselves 

and others” 145  and he asserts that there is no need for the government to 

discriminate these two kinds of acts, the crucial matter concerned in legislation is 

 
143 Devlin, p. 14. 
144 Morris Ginsberg, ‘The Enforcement of Morals (Discussion Note),’ The British Journal of 

Sociology, vol. 12, no. 1, 1961, p. 65. 
145 James Fitzjames Stephen, Liberty, Equality, Fraternity, Stuart D. Warner ed. (Indianapolis: 

Liberty Fund, 1993) p. 17. 
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leading one to enjoy a better moral life. Thus, it is in principle legitimate for society 

to enforce the law in moral issues. 

“No person is an entirely isolated being; it is impossible for a person to do 

anything seriously or permanently hurtful to himself, without mischief reaching at 

least to his near connections, and often far beyond them,”146  and indeed, Mill, 

himself, also admits the difficulty in sorting out the self-regarding behaviours in the 

later chapters of On Liberty. Regarding Mill’s confession on the imperfection of the 

classification of human conduct, it seems it is not likely to create laws with the 

guidelines on self- and other-regarding behaviours. And one step ahead, it is also 

impractical to tell the difference between private and public morality. “No man is 

an island,” Mill agrees and thus, he must also admit purely self-regarding 

behaviours or private moralities do not exist. All conducts are, to some extent, other-

regarding and are hence legitimate for legal restriction. If so, the categorization of 

the two behaviours or moralities cannot help in providing a boundary for limiting 

the liberty of citizens. If one insists on following Mill’s classification of behaviours, 

this may eventually lead to a result that the freedom of individuals may be restricted 

unreasonably as nearly all misconducts would cause harm, interpreted broadly, to 

others. The liberals’ intention of striving for more freedom for individuals would, 

 
146 Mill, p. 74. 



Robert P. George on the Relationship between Law and Morality 
 

56 

in the long run, lead to no freedom at all. This is surely not the intention of the 

supporters of liberty. Hence, the harm principle certainly is not as simple as Mill 

thought. 

2.4.2 Challenging the Moralist: Social Disintegration without Shared Morality? 

Devlin asserts there would be a social disintegration if society does not have a 

shared morality. Indeed, Devlin has tried to fill up the deficiencies of what the 

liberals promote in their notion. Still, his notion of legal moralism also faces some 

challenges. 

Some liberals would directly accuse Devlin of including all immoral 

misconducts into his list of legal legislation, and it would be a great threat to liberty. 

For example, nearly all societies share the morality that it is immoral to be rude or 

not respecting others, but it is impossible and impractical to legislate against these 

misconducts as such kind of legislation would have a big impact on individual 

autonomy and freedom. If one has gone through the idea of Devlin in detail, it is 

not difficult to find that he does not mean to include all immoral behaviours. Devlin 

clearly states that even if many people dislike a practice, that in itself cannot make 

it banned by the morals law. The feelings of disgust are the “forces behind the moral 

law.”147 It is true that, to many people, they dislike rudeness, but not many would 

 
147 Devlin, p. 17. 
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think it is disgusting behaviour. If so, according to Devlin, rudeness should not be 

regulated by laws. Since many immoralities are not disgusting behaviours to most 

people, Devlin would not agree with the government to impose morals laws on all 

of them. Richard Arneson (1945-) defends Devlin from the preservation of society, 

“Devlin does not actually speak of core moral beliefs, but he surely believes that 

there are some immoral practices, such as rudeness and impoliteness, that do not 

threaten the maintenance of society.”148 The test from the liberals on covering all 

immoral behaviours could be easily solved by reading Devlin in detail but some 

other real challenges make it necessary for the legal moralists to reassess the notion 

of Devlin. 

Devlin defends legal enforcement of morality by referring to the feeling of 

ordinary men. People would come up with a consensus on shared morality and 

shared morality is critical to social integration. The emphasis on feelings, shared 

morality and social disintegration do cause great trouble in Devlin’s assertion on 

morals legislation. 

The main challenge that Devlin could not avoid is the accusation of the 

authenticity of social disintegration without a shared morality. Devlin strongly 

believes that society will drift apart without a shared morality. This is the reason for 

 
148 Arneson, ‘The Enforcement of Morals Revisited,’ p. 436. 
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his insistence on legal enforcement of morality. Whether society will disintegrate if 

there is no shared morality exists is controversial. To most people, such an assertion 

seems not matching with our experience. In today’s world, all sorts of different 

values and ideas are competing with one another and it appears to be a world with 

diversity. People who live in a diverse society would unquestionably be skeptical 

about Devlin’s social disintegration theory. There seems to be a lack of a strong 

sense of shared morality among different people but the bonding between people is 

still there. The empirical experience of people challenges the social disintegration 

theory as Petersen argues in his article that the theory cannot pass through “[t]he 

empirical challenge.”149 Petersen, in ‘New Legal Moralism: Some Strengths and 

Challenges,’ tries to argue against the social disintegration theory by pointing to the 

experiences of some northern European countries after they decriminalized certain 

behaviours. He claims countries like Denmark, Sweden, and Finland have already 

legalized abortion and homosexuality, but nothing happened to the integration of 

society. The social cohesion of the people in these countries is still strong enough 

to bind the community together.150 He states, “[s]ocieties that are multicultural and 

where many cultural groups differ when it comes to e.g. sexual or reproductive 

morality may live peacefully together even though no shared morality exists about 

 
149 Petersen, p. 216. 
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these aspects of life.”151 It seems Petersen’s argument gains empirical support, but, 

unfortunately, he omits the truth that if society puts her efforts in the 

decriminalization of behaviour X, it is actually reflecting some other shared values, 

for example, P and Q, of that society. Taking the decriminalization of surrogacy as 

an example, it may reflect society’s shared value of respecting women’s rights and 

the rights to reproduction. This can also explain why society can still be bonded 

together.  

Ignoring the importance of increasing tolerance between people when dealing 

with the notion of shared morality is another common accusation against Devlin. 

Even emphasizing shared morality, Devlin does notice the importance of tolerance 

when he introduces the four elastic principles. He acknowledges the tolerance of 

society would shift and what he asks is “in any new matter of morals the law should 

be slow to act.”152 A rapid change of morals law should not be encouraged and it 

should follow the democratic process. In fact, Devlin agrees with Hart who says, 

“the popular limits of tolerance may shift: the concert-pitch feeling may subside.”153 

But still, the term “social disintegration” causes big trouble to Devlin’s legal 

moralism. Moralists, nowadays, try to defend the argument of Devlin by 

 
151 Petersen, p. 218. 
152 Devlin, p. 18. 
153 H.L.A. Hart, ‘Immorality and Treason,’ The Philosophy of Law, R.M. Dworkin ed. (Oxford: 

OUP, 1977) p. 84. 
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reinterpreting the social disintegration theory. George notices the vulnerability of 

the theory and therefore, attempts to provide an alternative reading on the theory. 

(MMM, p. 65) Under George’s interpretation, social disintegration basically means 

a weakening in social bonding. Different from Devlin’s explanation, George’s 

reinterpretation seems to be able to pass through the empirical test. The decline in 

the value of families and communities leads to an increase in crimes and other social 

problems in America provides some empirical support for the idea that the absence 

of shared morality would weaken social relationships among people, according to 

George. The present situation of America proves the correctness of Devlin’s 

argument on shared morality. Jeffrie G. Murphy (1940-) also holds a similar view 

to George, as he states in ‘Legal Moralism and Retribution Revisited’ that “a more 

cautious version of the Devlin view that would at least be worth discussing.”154 It 

is clear that, to Murphy, Devlin’s assertion on social disintegration would cause 

problems. Hence, he suggests, for example, modifying the idea of social existence 

to social stability in Devlin’s legal moralism.155 George as a moralist and Murphy, 

who changed his mind from supporting Hart to Devlin to a certain extent in recent 

 
154 Jeffrie G. Murphy, ‘Legal Moralism and Retribution Revisited,’ Proceedings and Addresses of 

the American Philosophical Association, vol. 80, no. 2, 2006, p. 47. 
155 Murphy, ‘Legal Moralism and Retribution Revisited,’p, 47. 



Robert P. George on the Relationship between Law and Morality 
 

61 

years,156 have tried their best to safeguard the argument of Devlin by providing 

new meaning and definition to the theory.157 

Devlin insists that shared morality is important to the integration of society. 

However, he overlooks the nature of shared morality. The neglect of the nature of 

shared morality constructs the second challenge. To Devlin, shared morality does 

not mean the morality shared by the general public is good in nature. Evil shared 

morality is also a kind of it. For example, the black was being discriminated in 

America in the 1960s. The shared morality, at that time in America, is that the black 

has a lower social status and thus, they should not enjoy the same level of civil 

rights as the white. Obviously, this is an evil shared morality as it violates the human 

rights of some people and should not be accepted by society. An evil natured shared 

morality, honestly, should not be upheld and enforced through the legal system. 

That is why there is the civil rights movement in America for equal rights to the 

black. If one follows Devlin’s argument of shared morality, one will have the risk 

 
156 Murphy, in the 1960s, supported the position of both Mill and Hart. His defense of liberalism 

can be found in ‘Another Look at Legal Moralism.’ According to Murphy, his first piece of 

academic work in legal philosophy is about the endorsement of Hart’s idea in Law, Liberty and 

Morality. But Murphy later rereads the works of Hart and finds some of Hart’s arguments not 

convincing enough. He then turns to Devlin and admits that he has overlooked some merits of 

Devlin’s legal moralism. Since then, Murphy attempts to argue for legal moralism. He even 

says, he “no longer even list it [his first piece of work on Hart] on my CV.” Murphy, ‘Legal 

Moralism and Retribution Revisited,’ p. 46 and also see Jeffrie G. Murphy, ‘Another Look at 

Legal Moralism,’ Ethics, vol. 77, no. 1, 1966, pp. 50-56. 
157 George’s viewpoint on Devlin’s social disintegration theory will be discussed in detail in the 

next chapter. 
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of concluding that it is legitimate for the U.S. government in the 1960s to enforce 

laws that have the characteristic of racial discrimination. 

Furthermore, the analogy of the suppression of subversive activities pushes 

Devlin’s argument on the relationship between shared morality and social 

disintegration to face another challenge. In his discussion, Devlin compares 

governmental suppression of subversive activities to repression of vices. He argues 

no civilian would oppose society’s safeguard on her existence by suppressing 

treason. Owing to the same rationale, for the prevention of social disintegration, 

people would also accept the government to suppress misbehaviours that do not fit 

into the shared morality. Devlin’s analogy arouses a significant dispute. Hart, as 

Devlin’s “rival,” promptly attacks the metaphor as inadequate158 in ‘Immorality 

and Treason.’ Other scholars also doubt the similarities of the two compared objects. 

The opponents proclaim that the two are not as similar as Devlin asserts while some 

stand with Devlin. First, the opponents argue, from one’s experience, treason would 

lead to social disintegration, but as discussed above, it seems society would not 

immediately breakdown without shared morality. Even moralist like George admits 

the meaning of social disintegration should be modified. This provides the 

conclusion that there is at least a significant difference between subversive activities 

 
158 Hart, ‘Immorality and Treason,’ p. 86. 
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and vices. Rostow argues that the two activities are genetically akin, “but by no 

means commensurate”159  as they apply similar rules to two different aspects. It 

would be different for a person committing treason in action and writing a scholarly 

work discussing the overthrow of a regime in the library. The former would cause 

public outrage, but the latter would be regarded as respectable behaviour.160 Yet, 

Devlin can do better in developing the details of his analogy or putting it aside.161 

Second, these opponents assert subversive activities and vices are two different 

actions in nature as well. Both actions are indeed immoralities: treasons are immoral 

as it is a betrayal of one’s own country and vices are immoral or wicked behaviour. 

Indeed, the natures of these immoralities are different. Subversive activities like 

treasons should never be private conduct. It must face the public in order to 

overthrow the regime as Hart points out, “[p]rivate subversive activity is, of course, 

a contradiction in terms because ‘subversion’ means overthrowing government, 

which is a public thing.”162 But immoral behaviours could be done privately. Of 

course, people nowadays may argue that some treasons may be done privately, for 

example, the selling of highly confidential technology from one’s home country to 

a third country could be regarded as one-man private treason and such misconduct 

 
159 Rostow, p. 183. 
160 Rostow, pp. 183-184. 
161 Rostow, p. 183. 
162 Hart, ‘Immorality and Treason,’ p. 86. 
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may have the power to overthrow a regime. The existence of such betrayal 

behaviour does weaken Hart’s assertion on the difference between treason and 

immorality. Hence, it seems both stances could provide reasonable arguments on 

Devlin’s analogy to a certain extent and it is controversial for Devlin to use the 

analogy of treason to support his argument. The analogy, truly, is not a fatal problem 

to Devlin’s argument, but one must admit that the construction of Devlin’s analogy 

is not perfect enough and has weakened his argument in the legal enforcement of 

morality. 

Simply speaking, similar to Mill’s harm principle, Devlin’s social 

disintegration theory in supporting legal enforcement of morality has its inadequacy. 

If not applying a reinterpreted meaning to the term “social disintegration,” it is hard 

to tell whether society will drift apart if shared morality is absent. Even a member 

of the moralists, George cannot fully support Devlin’s argument without any 

modification. 

2.5 Summary 

Regarding the legal enforcement of morality, both liberalism and legal moralism 

have expressed their points of view and arguments. The liberals oppose morality 

should be put into the legal system under the guidelines of the harm principle. The 

moralists allege the harm principle is not enough and stand along with morals 
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legislation which restricts some immoralities. Within the spectrum of the liberals or 

moralists, there are still varieties as Peter G. Forster describes 

Devlin and Hart both agree that the views expressed in The 

Enforcement of Morals are characteristic of the outlook of the 

English judiciary. … Stephen writes in his capacity as a judge, and 

in direct reply to Mill. … Devlin sees a shared morality as of 

instrumental value, analogous to ordered government, whereas 

Stephen tends to see the enforcement of morality as a good in 

itself. … Devlin is defending a more moderate thesis, that certain 

acts tend to weaken society and this can potentially be made 

illegal.163 

The doctrines of different schools have their deficiencies and none of them is 

perfect. Since there is no consummate solution in answering the question on the 

legal enforcement of morality, no matter the liberals or the moralists, contemporary 

scholars continue to strive for the answer. George is one of them. He further 

develops his version of legal moralism with the introduction of PPT. The ideas of 

George will be the focus of the next chapter. 

  

 
163 Peter G. Forster, ‘Functionalism and the Devlin-Hart Controversy,’ The British Journal of 
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CHAPTER III 

Justifying Morals Law: Pluralistic Perfectionist Theory of Civil Liberties 

 As stated in the previous chapters, the stances of the liberals and moralists on 

the justification of morals law are distinct and clear. Liberalism upholds the idea 

that liberty is an end-in-itself and thus, has intrinsic value. Such an important value 

must be treasured and respected by the government. Thus, the authority must leave 

as much space as possible for her civilians to have free choices to do whatever they 

want unless the actions cause harm to others. However, legal moralists hold a 

different position. They endorse the position that some immoralities which happen 

in the private place should also be regulated by the government as morals law would 

benefit society. The liberals and the moralists both advocate their beliefs with 

arguments that they insist are reasonable. However, none of these two ideological 

positions is perfect enough. They all have vulnerabilities as discussed in Chapter 2. 

 George as an advocate and defender of legal moralism in modern times notices 

the drawbacks of both liberalism and legal moralism from their arguments and 

inapplicability to modern social circumstances which have changed a lot from the 

times of Mill or even from Devlin. Thus, in order to find a solution for legal 

enforcement of morality which suits the situation of present society, George 

develops his point of view on legal moralism. With the background of the new 

natural law theory, represented by Germain Grisez (1929-2018) and John Finnis 
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(1940-), George introduces his PPT. 

 George’s stance is clear as he states in his work titled, Making Men Moral, 

“there is nothing in principle unjust about the legal enforcement of morals or the 

punishment of those who commit morals offenses.” (p. 1) He stands with legal 

moralism and agrees that immoralities that cannot promote human virtues could be 

one of the rationales for legislation. 

 This chapter will be devoted to George’s perspective on the justification of 

legal moralism by focusing on his work, Making Men Moral. Chapter 3 will be 

divided into four sections. The chapter will begin with an overview of George’s 

account of legal moralism. The discussion will then move to George’s criticisms of 

liberalism. Section three will focus on George’s vision of legal moralism as he does 

not completely agree with some legal moralists such as Devlin. The fourth section 

will be on the introduction of George’s PPT. 

3.1 An Overview of George’s Account of Legal Moralism 

Making Men Moral, which focuses on the justification of morals legislation, is 

divided into seven chapters. The question that George focuses on in the book is 

“whether the liberal state can respect individual freedoms and act legitimately to 

preserve a moral climate in which citizens live, even if the latter requires legislation 
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that criminalizes certain ‘victimless’ actions.”164 At the beginning of Making Men 

Moral, George introduces the central notion of the pre-liberal tradition that laws 

can be used for prohibiting vices and helping people to develop virtuous character. 

(p. 1) He agrees with this tradition and would like to argue for it. 

George, in the introduction of Making Men Moral, asserts his arguments in the 

book on the legal enforcement of morality are dialectical. (p. 4) He enters a moral 

debate with different schools of liberalism, discussing the problems of the liberal 

critics on morals legislation. (MMM, p. 4) Indeed, George’s challenges to the 

liberals could also be found in In Defense of Natural Law in which he argues against 

Feinberg. Back to Making Men Moral, George tries to argue with both anti-

perfectionists, represented by Rawls and perfectionist liberals, represented by Raz 

on their position that morals law violates moral rights, that is “a fundamental human 

right to autonomy.” (p. 4) However, George begins his defense of legal moralism 

by discussing the claims and the relevant defects of Aristotle and Aquinas on the 

justification of prohibiting vice through legislation. To George, the Aristotelian 

belief in the intrinsic value of the morally upright character of human beings is the 

traditional and best defense for legislating morality.165 Other than that, George also 

 
164 Richard C. Sinopoli, ‘Political theory -- Making Men Moral: Civil Liberties and Public 
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focuses his discussion through the Hart-Devlin debate to point out the inadequacies 

of Devlin’s legal moralism. 

Both the liberals and moralists cannot provide a perfect answer to morals 

legislation, according to George. He, in the final chapter, introduces his PPT, a 

solution which not only preserves the morality of society but also secures the liberty 

of the individual. As Richard C. Sinopoli comments, George has tried to persuade 

his readers that “his theories do not lead to draconian restrictions of civil liberties 

that some may fear.”166 

3.1.1 Finnis-Grisez’s Natural Law Theory as the Foundation 

George’s legal moralism is closely associated with the new natural law theory: 

“[t]he theory George himself endorses is heavily indebted, as he acknowledges, to 

the natural law theory of practical reasoning developed by John Finnis and Germain 

Grisez.”167 

As mentioned, the main theme of this thesis is to discuss the justification of 

legislating morality. The essence or nature of law is not the focus of the study. 

However, it is unavoidable for one to go through some of the basic ideas of the 

natural law theory when dealing with George’s arguments on defending legal 

moralism. 

 
166 Sinopoli, p. 735. 
167 Paul J. Weithm, ‘Review: Pluralistic Perfectionism,’ The Review of Politics, vol. 56, no. 3, 
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The central notion of the natural law theory is “what naturally is, ought to 

be.”168 The natural law theory upholds the idea that morals laws exist in nature and 

human beings can discern them by their reasons.169  These morals laws are the 

natural laws that tell human beings how we should behave. We, as a member of the 

human species, should “examine our nature as human beings to see what is essential 

for us to function well.”170 At the same time, the theory accepts law as “a sheer 

social fact of power and practice”171 and as “a set of reasons for action that can be 

and often are sound as reasons.”172 

The origin of the natural law theory, as briefly mentioned in Chapter 2, could 

be traced back to Aristotle. Aristotle as a naturalist upholds “a dynamic view of 

nature as the capacity for development inherent in particular things.”173 He believes 

the virtues of humans could be blossomed by certain kinds of divine origin and 

human law should be an instrument that teaches people to behave properly and 

morally. The Aristotelian point of view on the function of law has influenced 

western tradition. The Catholic Church in the late middle age widely accepts the 

idea as Aristotle’s idea provides a foundation for linking up the Christian teaching 
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and the natural law idea. Aquinas is one of them. Similar to Aristotle, he agrees not 

only law could be treated as the tool to make men behave morally but also the moral 

education through law should be a long-term one. 

According to Aquinas, there are four categories of law. From the highest rank 

to the lowest, they are (1) eternal law, (2) natural law, (3) divine law and (4) 

humanly posited law.174 Larry Arnhart (1949-) explained the relationship between 

these four types of law,  

[e]ternal law is that law by which God governs everything in the 

universe as created by him. Natural law is ‘nothing other than the 

rational creature’s participation in the eternal law’ (91, 2), But 

because the general principles of natural law are not detailed enough 

to decide particular cases, this must be settled by human law. Finally, 

the divine law of the Bible guides human conduct according to 

eternal law beyond what could be done by natural and human law.175 

Simply speaking, the traditional natural law theorists are under the impression that 

there are transcendental rules above human law, and this means human law should 

not be the highest rule in guiding human behaviours. Human law could not exist 

independently and its design should be in accordance with natural law: 

the believers in natural law would insist that there are universal 

principles of justice that are not merely subjective human preferences, 

but objective features of the natural world discoverable by humankind. 

And as human beings are naturally inclined to design human laws to 

fulfill this natural law, the definition of valid law depends on moral 

content of law.176 
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After the age of enlightenment, in modern times, the idea of natural law theory 

is closely associated with the idea of natural rights and later, in contemporary times, 

human rights. For example, by appealing to the idea of natural law and its derived 

natural rights, Locke develops his social contract theory which argues for the 

establishment of the society and the legal rights of people. 

Upholding the notion of the function of law and the importance of reasons for 

action in traditional natural law, the new natural law theorists modify the tradition 

and develop the new natural law theory. Finnis-Grisez’s new natural law theory is 

a bit different from the traditional form. Grisez insists 

for Aquinas the natural law was not a deduction based on 

metaphysical anthropology but an account of how our moral 

language holds together, based on the underived goods that are 

implicit in the vocabulary of most mature moral agents and against 

which particular proposals for action may be measured.177 

Finnis-Grisez’s new natural law theory introduces the idea of basic human goods 

and according to Finnis in Natural Law and Natural Rights, these goods are 

intrinsically good178 as natural law exists. George is deeply influenced by the idea. 

Practical reasoning is also another influential idea in George’s legal moralism. 

According to Grisez and Finnis, practical reasoning includes moral reasons that 

indicate reasons for choice and action. That is why Grisez, Finnis as well as George 
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consider human choices carefully as Grisez states: 

There are two ways of choosing. First, one can accept the 

inevitable limitations of choosing and regard any particular good 

one chooses as a mere participation in the wider good; choosing 

thus, one sees the good one chooses as part of a larger and ever-

expending whole, and chooses in a way which allows for its 

harmonious integration with other elements of that whole. Second, 

one can choose in a way which unnecessarily forecloses some 

further possibilities of fulfillment; one treats the particular good 

one is realizing here and now as if it were by itself more complete 

than one knows it to be.179 

Finnis admits it is important for a person to make choices as choices reflect the 

freedom and responsibility of a person.180 For George, choices help one to shape 

his character and personality. When one is choosing among different options, for 

example, whether a businessman chooses to sell food without unauthorized 

chemicals and earn less or to sell food with poisoned chemicals and earn a big profit 

would shape his character, as George claims, “by integrating the moral good or evil 

of his choices into his will. In this sense, morally significant choices are self-

constituting: they persist in the character and personality of the chooser beyond the 

behavior that carries them out.” (MMM, p. 18) 

Both Grisez and Finnis insist that the basic reason for action is self-evident 

intrinsic good which need not be justified by other more fundamental reasons for 
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action. (MMM, p. 12) Grisez in Beyond the New Morality: The Responsibilities of 

Freedom introduces eight categories of basic human good. “Life,” “speculative 

knowledge,” “aesthetic experience” and “play” are “substantive” goods that are 

described as goods that “cannot be reduced to one another” 181  and can be 

understood without referring to any action. 182  The other four which include 

“integrity,” “practical reasonableness,” “friendship” and “religion” are “reflexive” 

good and they “can be sought for their own sake but whose meaning inherently 

implies human action.”183 Similar to Grisez, Finnis, in Natural Law and Natural 

Rights, lists out his version of seven basic human goods which are ends of choices 

or actions.184 He later adds “marriage” as the eighth human good in the article titled 

‘Marriage: A Basic and Exigent Good’ in 2008.185 George adopts the idea of basic 

human goods. Following Grisez, George divides Finnis’s seven human goods into 

“substantive” and “reflexive” human goods. 186  According to George, “life,” 

“knowledge,” “play” and “aesthetic experience” are substantive goods which are 

“shared in by us prior to and apart from our choices and the practical understandings 

presupposed by our choices as a gift of nature and part of a cultural patrimony” 

 
181 Germain Grisez and Russell Shaw, Beyond the New Morality: The Responsibilities of Freedom 

(Notre Dame, Ind.: University of Notre Dame Press, 1988) p. 80.   
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(MMM, p.14) while “sociability,”187 “practical reasonableness,” and “religion” are 

reflexive goods which “can be instantiated only in and through the choices by which 

one acts for them.” (MMM, p.14) For marriage, George treats it as reflexive good 

as “it includes the free choices of the parties’ consent”188  in ‘Marriage and the 

Liberal Imagination’ in 1995, long before Finnis put it in the list of human goods. 

3.2 George’s Criticisms of Liberalism 

George clearly states in the introduction of Making Men Moral that he attempts 

to defend the pre-liberal tradition. After the rise of liberalism, the tradition of legal 

enforcement of morality faces great challenges as the liberals claim that “morality 

cannot be legislated” (MMM, p. 2), “laws designed to uphold public morality are 

inherently unjust” (MMM, p. 1) and “morality is merely subjective, no one has a 

right to impose his morality on someone else.” (MMM, p. 3) George, of course, 

thinks such criticism is problematic and thus, he would like to defend the pre-liberal 

tradition by arguing against the liberals. 

3.2.1 Challenges to the Orthodox Liberal Answer to Morals Legislation 

As mentioned in the previous chapter, the discussion on the justification of 

morals law in modern times began with Mill’s introduction of the harm principle. 

No chapter in Making Men Moral bears a title with the term “the harm principle,” 

 
187 Can also be known as “friendship.” 
188 Gerard V. Bradley and Robert P. George, ‘Marriage and the Liberal Imagination,’ The 
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but George has once mentioned Mill’s harm principle when dealing with Raz’s 

perfectionist liberalism on autonomy189. (MMM, p. 182) 

This does not mean that George remains silent on the orthodox liberal’s 

arguments on the justification of morals law. George treats Feinberg’s defense on 

permitting the authority to limit behaviours on non-consenting parties while it 

would be illegitimate for the government to impose any coercion on those 

consented victimless immoral behaviours as “the orthodox liberal answer”190 to the 

question “What may the criminal law legitimately do about vices that do not directly 

harm anyone not engaging in, or consenting to, them?”191  George has briefly 

mentioned Feinberg in Making Men Moral by saying Feinberg has noticed the 

danger of using ethical relativism to argue against legal enforcement of morality. 

(MMM, p. 3) and he has spent a chapter in In Defense of Natural Law to argue with 

the liberals’ orthodox point of view on the issue. 

George describes Feinberg as a moderate liberal who rejects extreme 

liberalism, that harming others would be the sole justification for criminal 

prohibitions. He admires Feinberg’s notice of the problem of the orthodox liberals 

that they adopt ethical relativism when defending it is illegitimate for a society to 

 
189 George’s challenges to the perfectionist liberalism will be discussed in the later part of this 

chapter. 
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pass morals laws. Feinberg states clearly in Harmless Wrongdoing, the final volume 

of his The Moral Limits of the Criminal Law series, that the liberals 

had better beware of ethical relativism- or at least of a sweeping 

ethical relativism, for his own theory is committed to a kind of 

absolutism about his favourite values. If his arguments conveniently 

presuppose ethical relativism in some places yet presuppose its 

denial elsewhere, he is in danger of being hoist with his own 

petard.192 

To Feinberg, the liberals do not wholeheartedly affirm the notion of relativism as 

they just pick their stance of relativism occasionally, and this would put the 

arguments of liberalism in danger. George agrees with Feinberg and he expresses 

the problem in the logic of such liberals’ reasoning 

(i) All moral views are relative. 

(ii) Thus, no one has the right to impose his view of morality 

on anyone else. 

(iii) Therefore, laws forbidding allegedly immoral activities on 

the ground of their immorality are wrong.193 

The moral judgement that nobody could impose his or her view on a third person is 

absolute and thus it is a violation of proposition (i). 

 Feinberg also acknowledges the importance of tolerance in orthodox liberal 

beliefs. Yet, his border of tolerance is not unlimited. There must be a boundary, 

something dogmatic and that is personal sovereignty as he states, “[l]iberalism has 

long been associated with tolerance and caution, but about this point [personal 
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sovereignty] it must be brave enough to be dogmatic.” 194  George notices 

Feinberg’s “dogmatic” liberalism but he does not agree with the method that 

Feinberg uses in defending his liberalism. George claims that Feinberg recognizes 

his position as “not self-evidently true” 195  and therefore, a sound and well-

structured argument is necessary for establishing his stance. But the arguments that 

Feinberg uses are not focusing on the target, rather he tries to seek to demonstrate 

that: “(1) the liberal position can withstand arguments meant to establish its falsity, 

and (2) alternatives to liberalism suffer debilitating defects.”196 

 George also challenges Feinberg on his assertion that moral harm is not a kind 

of harm as Feinberg defines harm as a setback of interests. In Harm to Others, 

Feinberg claims that moral harm should not be regulated and prohibited by law as 

“[h]arm to character… need not be a setback to one’s interests… and when it is not, 

it cannot be a harm in the primary sense unless the person has a prior interest… in 

the excellence of his character.”197 In Harm to Self, Feinberg defines the meaning 

of harm through distinguishing two senses of harm, “the outset a non‐normative 

sense of ‘harm’ as setback to interest, and a normative sense of ‘harm’ as a wrong, 

that is a violation of a person's rights.”198 Thus, it would be inappropriate to say the 
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people in the following three examples are being harmed, 

Example 3.1: A murderer is sentenced to imprisonment and loses 

his freedom under a fair trial as he has done 

something wrong according to the law. 

Example 3.2: A man is rejected by the woman he admires as it is 

unreasonable to force a person to fall in love with 

the other. 

Example 3.3: A shop owner cannot make a profit for another shop 

nearby is selling the same product at a lower price 

as he is not guaranteed to have a profit when 

running a business. 

 Back to the discussion on moral harm, George disagrees with Feinberg’s 

assertion that harm to one’s moral character is not a kind of harm as Feinberg thinks 

such kind of harm is neither violation of rights nor a setback to interests. Feinberg 

does not think that people have, also need not have, the interest in having good 

character. Obviously, George rejects such an idea. George emphasizes the 

importance of the intrinsic value of the excellent moral character of individuals 

according to the Aristotelian tradition. He blames Feinberg because he has always 

made personal sovereignty outweigh the development of moral character. A good 

moral character should be an objective value. 

 Besides, George also shows his concern for Feinberg’s offense principle as he 

believes Feinberg has committed the fallacy of inappropriate assumption in his 

defense of the liberal position on public nudity and public sexual intercourse. 

According to the offense principle, public nudity and public sexual behaviours are 
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undesirable as such behaviours would offend those who see them unavoidably. It is 

not due to the inherent immorality of the behaviours. Feinberg asserts that the 

objection to public nudity and public intercourse should be based on the offense 

principle, not legal moralism. George thinks Feinberg is mistakenly assuming that 

being offended is the main reason which makes people think public nudity and 

intercourse immoral. George admits the key point here is “public,” but the offense 

is not the only reason for arguing the issues. According to George, moralists would 

not find it immoral to be naked in a private place such as in the bathroom or having 

sexual behaviours in one’s own place, but they would regard nudity and intercourse 

taking place in public as immoral behaviours. George uses the nude beach as an 

example to illustrate why public nudity and intercourse are immoral “in its essential 

nature.”199  He says, under the offense principle, people would not be offended 

when they witness public nudity on a nude beach. Indeed, for many people, 

especially the moralists or non-liberals, they would still have the feeling that nudity 

happening on a nude beach is immoral. This is because public nudity is bad in nature. 

Thus, George concludes Feinberg has made a mistake in omitting the inherent 

immoralities of misconducts and presupposing certain misconducts are undesirable 

only because they have offended a third party when defending his offense principle. 
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And this is a great challenge to the liberals who agree with Feinberg. 

 Another major accusation that George makes in challenging the liberal notion 

of legal enforcement of morality is about Feinberg’s defense on the gladiator 

counterexample in Harmless Wrongdoing. The gladiator counterexample was 

introduced by Irving Kristol (1920-2009) in 1971. Kristol uses the counterexample 

to argue his support for regulating pornography. He argues that no one, even the 

liberals, would agree to allow any gladiatorial contests to happen in the modern 

world. No matter all the participants have consent on the involvement or not.200 

Feinberg admits that Kristol’s counterexample is a difficult task for the liberals as 

they may also agree such conduct is evil and morally wrong, but the liberals cannot 

find a reason to support legal restriction under the harm or offense principle.201 

Feinberg describes such victimless immorality as “inherent evils of a free-floating 

kind.”202 He then provides three liberal responses to the counterexample. First, the 

liberals can suspect the gladiator does not truly voluntarily participate in the contest 

and the government can raise the standard of informed consent.203 As mentioned, 

“the volenti maxim” is one of the standards to decide whether one is being harmed 

in an action. If the criterion of voluntarily participating in the fighting is not satisfied, 
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the gladiatorial fighting would then become an involuntary action. For instance, (1) 

declaring the paid gladiators are blinded by money; (2) claiming the contesters who 

already knew they would hurt others and themselves in the fights are not fully 

informed as they are not clear about the seriousness of the consequences. Then, the 

liberals can claim these fighters participated involuntarily. The government should 

step in, raise the level of consent, and regulate the gladiatorial contests. Feinberg 

admits the first response is not persuasive enough. The following two are “more 

pertinent.”204 The second reply stands firm with the liberal notion. If there is no 

harm created in the contests, even it is evil, the liberals should oppose the banning 

of the gladiatorial contests.205  The third reply asks the liberals to fallback and 

admits morality sometimes can override liberty as the counterexample is an 

imaginative extreme case that would not happen in reality. But for the normal daily 

cases, liberals should still uphold the harm principle which insists liberty trumps 

morality.206 Obviously, Feinberg’s defense cannot convince George as he thinks the 

liberals are using a double standard. George points out that Feinberg and his liberal 

counterparts object and avoid morals legislation, but their opposing arguments are 

a kind of moral reasoning. They base on the value judgement of liberalism and argue 

that it is immoral to damage the autonomy of individuals. George challenges the 
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third reply, saying it is unconvincing for Feinberg to make such a claim. Feinberg 

argues the contests are extremely evil and therefore, the case could be treated as an 

isolated case. Feinberg’s assertion on “the most extreme hypothetical examples of 

non-grievance evils” 207  arouses George’s interest. George claims that such an 

assertion clearly shows the inadequacy of Feinberg’s reply. He says: 

any judgement of the gravity of evils like those involved in 

gladiatorial spectacles, and any judgement that compares the 

gravity of these evils to the gravity of other evils… will be a 

judgement of personal morality, not a judgement one can make on 

the basis of liberal principles of political morality.208 

According to George, the liberal can judge the gladiatorial contests as an extremely 

evil case by comparison and make it an exception that need not follow the liberal 

notion. This means the liberals can arbitrarily declare some other exceptions. This 

clearly shows the demerit of the harm principle as it cannot act as a guideline for 

the liberals to make consistent judgements on cases with the same criteria. 

Feinberg’s reply to voluntarily participated self-harming behaviours accidentally 

exposes the inconsistency of Millian liberalism. Therefore, it seems the third reply 

cannot provide much help. Following the third reply of Feinberg, it seems it is still 

legitimate for society to legislate against immoralities.209 

Other than that, George also constructs a minor accusation on Feinberg for his 
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misinterpretation of the non-liberal authors. It seems Feinberg has committed the 

fallacy of attacking the strawman. George takes Feinberg’s misinterpretation of 

Aquinas as an illustration. He claims Feinberg has mistakenly interpreted that 

Aquinas “strictly subscribed to the liberal position”210 on the limitation of law since 

Aquinas admits that only misconducts that cause harm to others should be restricted 

by the criminal law. George completely disagrees with Feinberg and argues that 

Aquinas is a moralist who supports morals legislation. He believes that even 

Aquinas accepts the suppression of vices that harm others, “[h]e did not hold the 

view that the law must, as a matter of principle, refrain from prohibiting victimless 

immoralities.”211 

3.2.2 Challenges to Anti-perfectionist Liberalism 

Most philosophers who agree that law could be used as the instruments in 

leading a moral life are perfectionists. However, the term perfectionism is not 

completely irrelevant to liberalism. Indeed, liberalism can be divided into anti-

perfectionist liberalism and perfectionist liberalism. Anti-perfectionist liberals 

uphold the importance of neutrality of the government. The reason is as explained 

by Sandel: 

But who is to judge what is virtue and what is vice? Don’t citizens of 

pluralist societies disagree about such things? And isn’t it dangerous 
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to impose judgments about virtue through law? In the face of these 

worries, many people hold that government should be neutral on 

matters of virtue and vice; it should not try to cultivate good attitudes 

or discourage bad ones.212 

Sandel has plainly pointed out the worries and anxieties of the anti-perfectionist 

liberals about the non-neutrality of the state. The anti-perfectionist liberals, indeed, 

worry the government would serve as the judge on moral controversies if she is not 

morally neutral. 

Anti-perfectionist liberalism asserts that the government should remain 

absolutely neutral in value. They 

maintain that governments are required in justice to remain neutral 

on controversial questions of what makes for, or detracts from, a 

morally good life, and that political authorities must, as a matter of 

political morality, refrain from acting on the basis of controversial 

beliefs about human well-being and flourishing. (MMM, p. 128) 

The government needs not to prefer any type of morality and act as a leader to lead 

the moral life of her people. Obviously, anti-perfectionist liberalism opposes the 

legal enforcement of morality. They forbid the government to impose laws 

restricting the liberty of her citizens in the name of helping one to develop a more 

virtuous life. 

Rawls is one of the contemporary anti-perfectionist liberals, but “Rawls 

himself has neither argued for the harm principle as such nor criticized specific 

forms of morals legislation in light of his theory of justice.” (MMM, p. 140) Rather 

 
212 Sandel, p. 8. 



Robert P. George on the Relationship between Law and Morality 
 

86 

his idea of the original position, veil of ignorance and Two Principles of Justice213 

introduced in A Theory of Justice provide his anti-perfectionist idea. Inferring from 

the veil of ignorance, Rawls concludes people would accept the two principles of 

justice, the first and fundamental one is “Principle of Equal Liberty” and the second 

one is the “Difference Principle.”214 According to Rawls, the original position is 

an imaginative situation where people do not have any idea of their personal 

particulars, and under such a circumstance, rational people “would choose the 

principle of equal liberty over ‘perfectionist’ alternatives” (MMM, p. 131) for 

people would be anxious about becoming the minorities and would be suppressed 

by the mainstream after revealing the personal information when the veil of 

ignorance no longer exists. Choosing the principle of equal liberty would make all 

people in society enjoy equal rights and freedom. And thus, people would not accept 

the government to have her preference in value. 

In Political Liberalism, Rawls argues that in a pluralistic society, the state 

needs to seek a common ground for constructing the consensus of her people. The 

common ground that Rawls admits is neutral ground.215 Rawls has shown some 

examples to illustrate the meaning of neutral ground and one of them is as follows: 
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“the state is to ensure for all citizens equal opportunity to advance any conception 

of the good they freely affirm.”216 Many anti-perfectionist liberals have taken the 

justification of Rawls to develop their arguments against moralism. Meanwhile, 

many contemporary scholars including George have pointed out the defects of 

Rawls’s justification.217 

Rawls introduces a thought experiment in A Theory of Justice. From that, he 

infers his famous two principles of justice. Rational beings would pick the 

“principle of equal liberty” instead of some other perfectionist alternatives in the 

original position. Rawls believes that it is a form of justice, but to George, it is rather 

a matter of interest because people’s “rejection of perfectionism is motivated, not 

by moral considerations (e.g. consideration of justice), but by cautious self-interest.” 

(MMM, pp. 132-133) George thinks that Rawls’s arguments fail to consider 

“transparency” of reason.218 Rawls emphasizes the ability of reasoning of people 

when he carries out his thought experiment. George challenges the belief of 

individuals behind the veil is nothing about truthfulness and their “rationality” is 

merely motivated by personal interest. People believe certain kinds of thinking only 

 
216 Rawls, Political Liberalism, p. 192. 
217 For example, Simon Caney has argued Rawls’s justifications of anti-perfectionism in Political 

Liberalism are unsuccessful. Simon Caney, ‘Anti-Perfectionism and Rawlsian 

Liberalism,’ Political Studies, vol. 43(2), 1995, pp. 248-264. 
218 George explains the meaning of transparency as “’I judge that P is true’ is transparent for ‘P is 

true’, which, in turn, is transparent for ‘P’. Thus, ‘I judge that’ is always transparent for the 

proposition judged to be true.” (MMM, p.134). 
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if they suppose it is true. People would not treat a false idea as their belief. This is 

the same as rational people’s choice of values. Only values that are supposed to be 

worthy would become one’s end. No matter beliefs or values, none of them would 

be picked up by rational people only because they belong to them. Since rational 

beings should reason about their belief or value system as mentioned, this gives a 

big protest against Rawls’s original position as people behind the veil of ignorance 

only have limited information about themselves, according to George. In the 

original position, information is missing for all people; therefore, people would 

merely care about their interest: 

Behind the veil of ignorance, parties – not caring for beliefs qua 

true or ends qua worthy – act on a truly radical self-interest: they 

care about the beliefs they will turn out to have precisely because 

they know they will be their beliefs; they care about the 

(unspecified) ends they will turn out to favor, precisely because 

they know they will be their ends. (MMM, p. 135) 

The only thing that they will worry about is “Will their interest be harmed after 

leaving the original position?” People know nothing about their beliefs and values, 

what they would turn out to be if the veil is taken away. George, therefore, asserts 

that one cannot know what is true and what is worthy, and it is also unworkable for 

developing reasons for action. Then, people in the original position would defend 

the beliefs and values not because they really take them seriously but because they 

suppose they will defend them after leaving the situation. (MMM, p. 135) From the 
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explanation of George, rational people in the original position are self-interested. 

All they care about is the beliefs and ends that they turn out to have after removing 

the veil of ignorance, as George states “[b]ehind the veil of ignorance, I am self-

interested in the radical sense of being concerned not with beliefs qua true or ends 

qua worthy, but with beliefs and ends qua mine.” (MMM, p. 136) Simply speaking, 

people in the original position are selfish and they only care about themselves. Their 

reasoning may not be as noble as Rawls thinks. 

Rawls is suspected to commit the fallacy of begging the question according to 

the above argument of George. George points out the incorrect presuppositions of 

Rawls when he discusses the choice of people in the original position. First, it seems 

Rawls has assumed an uncommon causal relationship between the selection of a 

guiding ethical principle in the original position and the injustice of perfectionism, 

according to George. The assumption changes the function of the veil of ignorance 

which eventually in favour of Rawls’s position. A true moral consideration that 

people usually use in deciding whether to pick up a moral principle should be: 

Premise: The perfectionist principles are unjust. 

Conclusion: People behind the veil of ignorance reject the 

perfectionist principles. 

But the reasoning of Rawls is as follow: 

Premise: People behind the veil of ignorance would reject the 

perfectionist principles. 

Conclusion: The perfectionist principles are unjust. 
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No reason for the rejection is being given. Rawls intentionally covers the reason for 

people’s rejection of perfectionism as the reason may be a self-interested 

consideration. He pretends the consideration is a moral judgement by concluding 

perfectionism is unjust. The argument, according to George, makes it easier for 

Rawls to generate the selection of the principles of justice for the function of the 

veil has changed without notice. As mentioned, the original function of the veil of 

ignorance is to remove the self-interest of individuals and thus, people behind the 

veil can make a just choice. However, Rawls’s claim on the rejection of 

perfectionism has changed the function from the original one to eliminate the 

obstacles, which are the perfectionist principles, that hinder one to choose the 

principle of justice for he has declared people would not choose perfectionism from 

the very beginning. (MMM, p. 133) The rejection, thus, is nothing about the 

injustice of the perfectionist principle. 

Another inappropriate assumption is related to Rawls’s thin theory of good. 

Rawls notices if people completely lack any information about their situation, they 

cannot make their choice in the original position. Therefore, he introduces the 

concept of the thin theory of good219 to solve the problem of the missing motivation 

 
219 Rawls, A Theory of Justice, p. 397. According to Rawls, primary goods, which includes rights, 

liberties, opportunities, income, wealth and self-respect, is something which supposes to be 

useful for life planning. These goods would be welcomed by rational people. Rawls, A Theory 

of Justice, p. 62.   
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in the original position.220 The thin theory of good provides the rationale for the 

choices which people in the original position made. However, George interrogates 

why one would choose freedom in the original position. He argues that Rawls 

intentionally “selects a liberal conception of the person that is ideally suited to 

generate liberal individualist principle of justice.” (MMM, p. 137) It is a bias 

“between competing conceptions of the person.” (MMM, p. 137) To George, 

Rawls’s selection of liberty actually overthrows the neutrality of anti-perfectionist 

liberalism in value and makes it a biased theory that assumes the supreme 

importance of liberty from the start. George thinks it is inappropriate for Rawls to 

deliberately choosing liberty as the thin theory of good and making people in the 

original position in favour the liberal conceptions. He suspects such an assumption 

makes Rawls easier to infer the principle of equal basic liberties which is not a 

perfectionist principle. George thinks the argument of Rawls is indefensible as there 

is no concrete justification in people’s choice of liberty behind the veil. George 

argues that people would choose equal basic liberties, for example, just because 

they might want it in a situation that lacks information. Though wants could be the 

motive for action, however, according to those opponents of anti-perfectionism, 

including moralists and perfectionist liberals, it should never be the intrinsic reasons 

 
220 Robert B. Talisse, On Rawls: A Liberal Theory of Justice and Justification (Belmont, CA: 

Wadsworth/ Thomson Learning, 2001) pp. 36-39.  
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for action. (MMM, p. 137) George also points out people in Rawlsian original 

position are biased and thus, their practical reasoning would strongly prefer anti-

perfectionist liberalism which “treats wants as reason.” (MMM, p. 137) If the people 

behind the veil of ignorance are convinced by the opponents of anti-perfectionism, 

they would reason differently: 

For critics of anti-perfectionism, basic reasons for action are 

provided by those intelligible benefits… which fulfill human 

persons, thus constituting the human good. Such benefits (or 

purposes) cannot be (mere) wants; they must be ends that are 

intelligibly wantable. They must be graspable by intelligence as 

worthy of wanting. (MMM, pp. 137-138) 

The original position could be regarded as the heart of Rawlsian anti-

perfectionism. In fact, as stated above, this core conception which helps Rawls to 

infer the two principles of justice has several defects. But still, Rawlsian liberalism 

is influential. 

D. A. J. Richards is regarded as a representative of neo-Kantian Rawlsianism. 

He alleges morals laws are inherently unjust laws as such kind of law “consists in 

their lack of respect for the ‘autonomy’ of those whose choices they restrict.” 

(MMM, p. 141) With the aid of Rawlsian anti-perfectionism, Richards develops the 

principle of equal respect for autonomy and it is the foundation of human rights. 

Ironically, George comments that Richards’s arguments for anti-perfectionism 

“have perfectionist flavor.” (MMM, p. 141) Most anti-perfectionist liberals would 
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argue from the concept of “right to do wrong.” For example, in defending victimless 

wrongdoings, let’s say, sexual behaviours X between consenting adults, some anti-

perfectionists may argue that people have the right to participate in X although 

many people consider the performance of X wrong. Richards’s argument is also a 

right-based approach, but he defends “harmless” wrongdoings from the perspective 

of the value of the misconduct to the participants. His arguments seem to suggest 

that if one has the moral right to do Y, Y is, therefore, morally right. Y is even a kind 

of “positive moral good.” 

Richards claims that those actions which are forbidden by the morals law have 

values to the people who choose to participate in them. Here, Richards does not 

state clearly whether the values refer to intrinsic values or instrumental values. 

These immoral behaviours are far from evils, just putative vices. They are the acts 

and practices of the actor. Therefore, other people should tolerate and the right to 

participate in these acts and practices should be treated as fundamental human rights. 

The level of the rights in performing immoral “harmless” doings has substantially 

been escalated. Since the rights in participating in immoral behaviours are human 

rights, it would be illegitimate for the state to restrict these wrongdoings by coercion 

and other non-coercive means such as rewarding those who do not participate in 

particular misconduct. 
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George argues with Richards by considering Richards’s argument on 

pornography. To Richards, pornography is similar to some other immoral 

behaviours, is “positive moral good,” and it has its own value for the way of life of 

the people who use the product or participate in the production of pornography. He 

once claimed that pornography has valuable functions in the lives of many people 

in America.221 Thus, George concludes that Richards seems to imply “people have 

a right to, say, make, sell, and use pornography because pornography can be morally 

valuable. Under this view, the ‘right’ (to pornography) is derived from the ‘good’ 

(of pornography).” (MMM, p. 145) That is why George asserts that his defense has 

a taste of perfectionism as “[p]erfectionist theories of political morality typically 

ground rights in goods.” (MMM, p. 144) 

Richards’s arguments make his anti-perfectionism run in the opposite direction 

to the central claim of Rawlsian anti-perfectionist liberalism about the priority of 

the right over the good. 222  As George evaluates, Richards’s “argument 

straightforwardly fails by his own anti-perfectionist standards.” (MMM, p. 146) 

3.2.3 Challenges to Perfectionist Liberalism 

Perfectionist liberals agree with the general conception of perfectionism which 

does not require the government to remain absolutely neutral in value judgement 

 
221 D. A. J. Richards, The Moral Criticism of Law (Encino, Calif.: Dickenson Publishing Co., Inc., 

1977) p. 71. 
222 Rawls, Political Liberalism, p. 209. 
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and deny Rawlsian claim on the relationship between right and good. They “treat 

autonomy as itself an intrinsic human good which governments should protect and 

promote, and for whose sake governments should refrain from employing coercion 

in encouraging people to lead morally worthy lives.” (MMM, p. 129) The state could 

have her preferred value judgement, but the value should not be imposed on her 

citizens by the means of criminal law. They believe the state is a wise and 

responsive existence and thus, such a brilliant being would value the autonomy of 

her civilians and pick up the appropriate types of morality among different and 

competing human goods. (MMM, p. 162) 

Contemporary legal philosopher Raz is one of the examples of perfectionist 

liberals. He agrees that the government need not remain neutral from moral values 

all the time. But one should always keep an eye on the government, seeing how she 

strives towards the goal of perfecting the virtue of her citizens as “certain 

conceptions of the good are worthless and demeaning, and that political action may 

and should be taken to eradicate or at least curtail them.”223 

Raz states in The Morality of Freedom that “[a]ll coercion invades autonomy 

by subjecting the will of the coerced.”224 Coercion from the government would 

damage individual autonomy.225 Thus, he argues it would be illegitimate for the 

 
223 Joseph Raz, The Morality of Freedom (NY: Oxford University Press, 1988) p. 133. 
224 Raz, p. 156.  
225 Autonomy can be distinguished into two notions. Personal autonomy or individual autonomy 
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government to impose coercive means for preventing “harmless” wrongdoings like 

prostitution or sexual harassment. This is because the perfectionist liberal believes 

government should step-in to combat vice in society, but at the same time, they also 

value individual liberty highly. Thus, toleration from the government on some 

immoralities is encouraged and only non-coercive means such as rewards or 

education would be accepted in dealing with victimless moral harms for a 

perfectionist liberal. George describes, Raz “believes that government may take 

steps to combat vice, but that they must restrict themselves to means which are not 

coercive.” (MMM, p. 171) Raz accepts that the government has to prevent moral 

harm and she, undoubtedly, has such an ability to do so. 

Raz also values the importance of autonomy and regards such concepts as 

intrinsic human good as he claims that “[a]utonomy is a constituent element of the 

good life.”226 His acceptance of the importance of autonomy seems to be welcomed 

by many civilized people in the modern world but it does not mean that his stress 

 
and moral autonomy could be said as two different conceptions. For personal autonomy, it is 

the ability or capacity for self-determination of oneself. It may not relate to morality. In moral 

and political philosophy, it means “the capacity to be one’s own person, to live one’s life 

according to reasons and motives that are taken as one’s own and not the product of 

manipulative or distorting external forces.” Moral autonomy is the capacity that one imposes 

morals law on himself, so he can make appropriate moral decisions. According to Kant, it rests 

on one’s rationality. John Christman, ‘Autonomy in Moral and Political Philosophy,’ The 

Stanford Encyclopedia of Philosophy (Spring 2018 Edition) Edward N. Zalta ed., URL = 

<https://plato.stanford.edu/archives/spr2018/entries/autonomy-moral/>. Raz, from the 

wordings he used in The Morality of Freedom, has tried to distinguish personal autonomy from 

moral autonomy. He states clearly that he is writing about personal autonomy in his book and 

defined autonomy as “an ideal of self‐creation” and he also uses the term “personal autonomy” 

directly, saying “The ruling idea behind the ideal of personal autonomy is that people should 

make their own lives.” Raz, pp. 370 & 371. 
226 Raz, p. 409. 
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on autonomy and objection to coercive means made by morals law becomes a sound 

argument. George, in Making Men Moral, points out some problems of Raz’s 

perfectionist liberalism. 

First, George argues that Raz’s arguments on the coercive aspect of morals law 

make no difference between criminal law and morals law. Raz claims that it is 

illegitimate to legislate morality as it is a violation of individual autonomy. If one 

takes the violation of autonomy as a crucial consideration, one would have the 

conclusion that all criminal laws are also violating the autonomy of the individual 

as criminal law is, of course, a power of coercion. For instance, criminal laws 

against murder or robbery clearly restrict people from killing a third party or 

stealing something from others. Of course, the punishment of violating criminal law, 

such as imprisonment, is also a violation of one’s autonomy. That is why George 

argues 

[i]f the coercive aspect of morals laws wrongfully violates 

autonomy, as Raz supposes, the same would appear to be true, 

however, of the coercive aspect of virtually all other criminal laws. 

Morals laws are by no means unique in their reliance on coercion. 

Virtually all criminal laws are backed by the threat of punishment, 

as are some civil laws. (MMM, pp. 183-184) 

If criminal law is also a violation of autonomy, does it follow that society should 

abolish all criminal laws? And such a result would clearly confuse the modern legal 

system. Therefore, according to George, the burden of explanation on “why the 
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coercive dimension of morals laws wrongly violates autonomy while the coercive 

dimension of other criminal laws does not” (MMM, p. 184) rests on Raz. 

 George’s second rebuttal of Raz is about the intrinsic value of autonomy. Raz 

considers autonomy as an intrinsic human good but it seems he does not 

wholeheartedly believe in such an idea. George agrees with Raz’s assertion on 

supposing “that personal autonomy has no value when it is exercised in the pursuit 

of evil ends.” (MMM, p. 176) Such an agreement would not conflict with George’s 

idea, but surely, it is a problem for Raz. In The Morality of Freedom, Raz 

emphasizes the autonomy that he is talking about is personal autonomy, not moral 

autonomy and this shows his intention in separating the two. The good of autonomy, 

to Raz, could only be achieved through people’s choice among various morally 

good options. Choosing wicked options could not reflect the value of autonomy. 

Therefore, there will be no reason for the government to safeguard those evil 

options. Raz is suspected of mixing up personal and moral autonomy in his 

argument. Filtered choices seem not fulfilling the definition of personal autonomy 

as mentioned above. A choice with only morally good options does not seem to be 

a free choice. It seems the concept of moral autonomy has infiltrated into Raz’s 

notion of personal autonomy whose original meaning emphasizes acting upon one’s 

free will, often regardless of any particular moral content. Therefore, George 
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challenges Raz on his assertion on the intrinsic value of autonomy. 

Comparing with other liberals who also uphold the notion of “autonomy has 

intrinsic value,” Raz is suspected to exclude the freedom to do evil from the very 

beginning. Although Raz thinks all coercion would damage individual autonomy, 

he does not agree with unlimited freedom. He argues “autonomy is possible only 

within a framework of constraints.”227 A small proportion of limitations on liberty 

can be justified as there is no value in the choice of evil. The value of autonomy, to 

Raz, would not be damaged if one is forbidden to do evil. Since Raz admits 

“[p]roviding, preserving or protecting bad options does not enable one to enjoy 

valuable autonomy,”228 autonomy is not at all times valuable. George concludes 

Raz has made a mistake “to conceive of autonomy as itself an intrinsic good.” 

(MMM, p. 176) 

From the question of the intrinsic value of autonomy, George points out 

another vulnerability of Raz’s perfectionist liberalism. George, himself, seems not 

to state clearly in his discussion that he had made a distinction between personal 

autonomy and moral autonomy, but he does notice Raz has distinguished personal 

autonomy from moral autonomy. (MMM, p. 173) George criticizes Raz’s reason for 

action. Both George and Raz agree that autonomy could be reflected through 

 
227 Raz, p. 155. 
228 Raz, p. 412. 
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making morally good choices and the choice made by individuals would eventually 

become one’s action. Raz explains the relationship between autonomy and choices 

as “[a]utonomy is opposed to a life of coerced choices. It contrasts with a life of no 

choices, or of drifting through life without even exercising one’s capacity to 

choose.”229 Free choice is important to one’s autonomy, according to Raz. He even 

uses the metaphor of “author of one’s life”230  to describe how an autonomous 

person should live his life. People who enjoy autonomy in his life should write the 

history of his entire life through different choices. In addition, an autonomous 

person is also the “creator of their own moral world.”231  Raz emphasizes the 

execution of autonomy, that is choice, should be done in a kind of “social forms.” 

Social forms include social choices and commitments. He uses monogamous 

marriage as an example to illustrate it and concludes that “choice is not a matter 

that can be settled by individual.” (MMM, p. 166) It is clear to Raz that the choice 

which one makes would be important to their lives. Indeed, George also admits the 

importance of choice to every human being, but he questions the reason for action 

behind the choice of the individual. George, as a defender of Finnis-Grisez’s new 

natural law theory, thinks that practical reasonableness should be the basic reason 

for action. From the above, one knows that George questions autonomy as an 

 
229 Raz, p. 372. 
230 Raz, p. 371. 
231 Raz, p. 155. 
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intrinsic value. Therefore, together with his question on Raz’s claim on autonomy, 

George concludes 

[t]he significance of autonomy, we should therefore conclude, is 

not in providing a reason for action, but, rather, in supplying a 

condition for the possibility of practical deliberation and choice 

(as well as other basic human goods)- whether one deliberates well 

and chooses uprightly (thus acting for the sake of and realizing the 

good of practical reasonableness among other goods) or not. 

(MMM, p. 181) 

Autonomy is just a requirement of practical reasonableness. It is the exercise of 

reason which makes autonomy possible rather than autonomy itself should be the 

intrinsic perfection. (MMM, pp. 177-178) In this sense, autonomy means personal 

autonomy and practical reasonableness becomes an idea similar to the concept of 

moral autonomy. It seems the two conceptions of autonomy are being separated and 

practical reasonableness comes first when one is making choices. Autonomy is not 

an intrinsic basic form of human good and thus, autonomy cannot be an ultimate 

reason for action. To George, Raz has mistaken autonomy to be the reason for action. 

3.3 George’s Criticism of Devlin’s Legal Moralism 

Although George is a conservative, this does not mean that he would agree 

with any form of legal moralism without any doubt. In Making Men Moral, George 

has commented on Devlin’s legal enforcement of morality. 

The traditional aim of legal moralism is to prevent the happening of vices or 

evils and at the same time, promote virtues, and “[a]ccording to the tradition, 
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statecraft really is, in part, soulcraft.” (MMM, p. 72) So one of the criteria for the 

lawmakers is to decide whether some actions are immoral in themselves, not 

deciding whether it is public or private immorality. A legislator should first consider 

whether conduct is truly immoral. Public opinion on the immorality of conduct is 

not a sufficient reason for legislation. (MMM, p. 72) Therefore, according to the 

traditional notion, if the common opinion condemns an action is immoral, but in the 

judgement of the legislator, it is morally acceptable, then the legislator should admit 

such laws in regulating the action are unjustified. 

Devlin rejects the traditional defense of morals legislation. This is because the 

traditional form believes that the existence of the state is for the promotion of virtue 

to her citizens and thus, the government would have the right to “declare what 

standards of morality are to be observed as virtuous and must ascertain them as it 

thinks best.”232 The traditional form, to Devlin, empowers the state to determine 

between moral good and bad which makes the will of the state override the will of 

individuals. Therefore, Devlin claims the traditional form “destroys freedom of 

conscience and is the paved road to tyranny.”233 Yet, to George, Devlin’s accusation 

of the traditional idea is not successful. George accuses Devlin of holding a false 

assumption that the traditional idea brainwashes people and forces them to perform 

 
232 Devlin, p. 89. 
233 Devlin, p. 89. 
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certain actions as well as compels them to have certain beliefs. (MMM, p. 75) 

George defends the traditional idea by saying the tradition never compels belief as 

it “supports laws that forbid people from performing certain immoral acts; it does 

not support laws that forbid people from believing that certain illegal acts in fact 

moral.” (MMM, p. 75) Take the following example as an illustration: Usually, there 

are laws on privacy in the legal system of the modern country. These privacy laws 

require one not to disclose any personal information of a person to a third party. A 

physician diagnoses Q who is a political leader suffering from a fatal illness in 

which he will not be able to fulfill his duty within a short period. Under a normal 

situation, Q should inform the citizens of the country about his sickness as it, to a 

certain extent, is a kind of public interest. But Q decides to keep his sickness as a 

secret and force the physician to make a false statement by saying Q is healthy for 

he believes this would affect the result of the coming election. The physician thinks 

Q has made a wrong decision and will put the country in danger. He then calls for 

a press conference and informs the public that Q is suffering from a fatal illness. 

Regarding the conscience of the physician, he believes he is doing something moral 

even though he has violated the laws as well as his professional conduct. The action 

of the physician violates the privacy laws, but his action may, at the same time, 

upholds some moral beliefs as he protected the right to know of the public and the 
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virtue of telling the truth. He has not been compelled to believe it is evil to disclose 

the patient’s condition under the privacy laws. The example shows that people are 

still able to judge by themselves and to take the corresponding reaction to the law, 

as George asserts “[f]orbidding wrongful conduct, however, even with a view to 

encourage upright belief, leaves people free to judge the acts proscribed by the law, 

and even law itself, according to their own consciences.” (MMM, p. 76) 

“Paved road to tyranny” is the second claim made by Devlin about traditional 

legal moralism. This claim, again, to George, is false. George accuses Devlin of 

making an inappropriate prediction of the consequences of adopting traditional 

legal moralism. Devlin asserts the traditional form would lead to damage of the 

most meaningful liberty. But Devlin does not provide any proof of his prediction, 

according to George. Conversely, George accuses Devlin’s legal moralism is “a real 

threat of tyranny.” (MMM, p. 78) Devlin supposes shared morality would constitute 

social integration. From the perspective of shared morality, George argues that 

minorities, who do not share the same value as the majority in society, would be 

asked to sacrifice their interests to achieve the inherent greater good, that is social 

cohesion. The beliefs and welfare of minorities and individuals would easily be 

ignored or sacrificed. This would ironically lead Devlin’s position to become a 

utilitarian principle in which “the ‘morality’ of enforcing morals is eked out: the 
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greatest good of the greatest number.” (MMM, p. 79) It seems using the principle 

of utility234 in considering legislating morality is a kind of injustice. To George, 

such tyranny of the majority is not favourable for a pluralistic or democratic society 

which values cultural diversity or freedom of individuals a lot: “Devlin’s 

willingness to permit… the suppression of innocent or even honorable liberties… 

means, by contrast, that no civil liberty is safe from infringement nor is any 

individual or minority protected from oppression.” (MMM, p. 78) The suppression 

of the minority, to George, is a real form of tyranny, and Devlin’s legal moralism is 

the means that would truly destroy the most meaningful liberty in modern society. 

Devlin, in The Enforcement of Morals, writes individuals would have to pay 

the price if there is no social cohesion. As mentioned in Chapter 2, George points 

out his concerns on Devlin’s social disintegration theory and admits that Devlin 

may have exaggerated the consequence. He, therefore, amends Devlin’s social 

disintegration theory by interpreting the disintegration as a loosening of social 

bonding: “I, however, take Devlin to be claiming that the price of toleration is the 

loss of a distinctive form of interpersonal integration in community understood as 

something worthwhile for its own sake.” (MMM, p. 65) According to George, 

 
234 “Principle of Utility/ Happiness” is the central principle of utilitarianism. The main idea of the 

principle is highlighted as “the greatness happiness of the greatest number”. An action is moral 

if and only if it could maximize the utility/ happiness of people. Walter Sinnott-Armstrong, 

‘Consequentialism,’ The Stanford Encyclopedia of Philosophy (Winter 2015 Edition) Edward 

N. Zalta ed., URL = <https://plato.stanford.edu/archives/win2015/entries/consequentialism/>. 
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Devlin has never explained clearly the meaning of social disintegration or whether 

the disintegration is an empirical claim that fits our experience. (MMM, p. 66) 

Another concept which George believes Devlin has not clearly explained is the term 

“society.” It seems Devlin’s definition of society is much broader than the common 

meaning as it is not just a place where people are living together in harmony. The 

relationship between one another is also part of the society and that is why, 

according to Devlin, people in society “drifting apart” equals social disintegration. 

Social integration, in Devlin’s sense, has intrinsic value. Without shared morality, 

the relationship among people changes and becomes instrumentalized. Therefore, 

George, again, redefines society within the scope of Devlin’s ideas: society is “a 

state of affairs in which individuals identify their own interests with those of others 

to whom they understand and experience themselves as integrally related by virtue 

of common commitments and beliefs.” (MMM, p. 70) 

Since George recognizes the importance of human goods and practical 

reasonableness, he disagrees with the use of feelings to justify morals laws in 

Devlin’s legal moralism. According to Devlin, it is human feeling rather than a 

reason to be the justification. He asserts that shared morality is something like the 

opinion of the “man in the jury box” and these public opinions need not be rational. 

To George, such an approach is dangerous: “what justifies limitations of liberty is 



Robert P. George on the Relationship between Law and Morality 
 

107 

not reason but feeling and thus, potentially, mere prejudice… this aspect of his 

position lays his defense of morals laws open to the charge of imperiling every civil 

liberty.” (MMM, p. 78) According to George, human ability in reasoning about the 

basic principles of human goods is the premise to differentiate moral judgements 

and prejudices under the traditional view. Hence, it is wrong for Devlin to focus on 

feelings that may be “mere prejudices.” George declares that he could agree with 

Devlin’s emphasis on feelings if there are rational grounds provided. However, 

“Devlin has given us no good reason to accept even a limited non-cognitivism.” 

(MMM, p. 80) Reason rather than feeling should be the foundation for legal 

enforcement of morality, according to George. 

Another argument that George makes in rebutting Devlin’s legal moralism is 

the relationship between moral beliefs and religions. George argues that Devlin has 

always assumed that “basic moral beliefs are derived from the teaching of religions.” 

(MMM, p. 81) Relying too much on the teaching of religion for the construction of 

basic moral beliefs could not make Devlin’s legal moralism a proper justification 

of morals law. This is because such a claim would make moral beliefs unexplained 

by human rationality. Furthermore, George points out that “some positive moralities 

are not linked to anything we ordinarily think as a religion” (MMM, p. 81) and 

culture would also be a candidate for the construction of moral beliefs. (MMM, p. 
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81) For example, the moral belief of the filial piety of the Chinese people is not 

derived from religious beliefs but from the Chinese culture or the Chinese 

traditional teachings, that is Confucianism. 

Devlin’s emphasis on religious beliefs in constructing basic moral beliefs 

would make the following two questions unanswerable. First, how the basic moral 

beliefs of non-religious people are constructed? Second, could people believe in 

different religions share the same moral beliefs? Devlin fails to answer these two 

questions. 

3.4 George’s Justification of Enforcing the Morals Laws 

From the discussion above, George notices the inadequacies of the claims of 

both liberalism and legal moralism. He recognizes that, if following the claims of 

liberalism, many victimless immoral behaviours would not be regulated and this 

may sometimes violate people’s understanding of law and justice. For the claims of 

legal moralism, they will create challenges to civil liberties such as freedom of 

speech or privacy. George understands people worry that morals legislation would 

restrict their freedom unreasonably, for example, the government could simply 

assert that specific behavior is immoral because it violates the moral beliefs or 

feelings of society. He, therefore, acknowledges the need for a theory that 

“articulates a legitimate realm for morals legislation and still permits a desirable 
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diversity of ways of life and provides principled grounds for respecting and 

protecting basic civil liberties” (MMM, p. 189). He introduces PPT in the final 

chapter of Making Men Moral. George insists the idea is just a sketch and admits 

that his framework may not be able to solve all the controversies on morals 

legislation. 

3.4.1 Pluralistic Perfectionist Theory of Civil Liberties 

According to George, moral good is a kind of reflexive good and “can be 

realized only in and by freely chosen acts (or omissions). They cannot be realized 

by people acting solely out of a fear of punishment, the hope of gaining praise, or 

some other non-moral motive.” (MMM, p. 226) The use of morals law is to prevent 

people to develop a habit of doing evils or vices which will eventually erode their 

morally upright characters. Other than that, morals laws could make one stay away 

from the temptation of vices. The law only needs to make one fear from punishment 

to the extent that his choice would not be dominated by temptation. With the aid of 

morals laws, one would be in control and use his reason to choose the morally 

upright options, even there are immoral options on the list. Such laws can help one 

in the situation when temptation overwhelms the rationality of a person as well as 

in the time when reason and will are weakened. 

The stance of George is clear. Unlike some liberals, George does not think 
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perfectionism is a threat to individual freedom. His theory would not cause danger 

to the existence of civil liberties. It would even put various freedom in a more secure 

place. George would like to show, through his PPT, that “perfectionism is more than 

merely compatible with a commitment to individual freedom; a sound pluralistic 

perfectionism provides the most excellent reasons for respecting and protecting 

basic civil liberties.” (MMM, p. 190) 

On liberty, George tries to distinguish liberties into two different levels, namely, 

the truly important ones, such as freedom of speech, religion, press, assembly as 

well as right to privacy, and the relatively unimportant ones which can be limited 

for the good of social and economic equality. (MMM, p. 190)235 The standard in 

distinguishing “truly important liberties” and “relatively unimportant liberties” is, 

according to George, whether the liberties can help in the pursuit of basic human 

goods or some other important values, like equality. If the liberties can provide a 

great and direct promotion of the basic human goods, then such liberties are truly 

important liberties; If the liberties can only provide a little and indirect help or even 

no help in the pursuit of basic human goods, then they could be classified as 

relatively unimportant liberties. George insists the government must respect, protect, 

and promote the truly important civil liberties. However, these liberties together 

 
235 According to George, the “truly important liberties” are mainly the civil liberties and 

“relatively unimportant liberties” are other forms of liberties. 
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with diversity and privacy, are not intrinsically good. They only have instrumental 

values that help to strive for the ends of basic human goods. 

Some may argue that the perfectionist theory would lead to a result of 

decreased diversity. George disagrees with such assertion and argues that “a sound 

perfectionism recognizes both that human flourishing is advanced by having a 

broad array of morally valuable choices and that a diversity of evil choices 

contributes nothing of practical values to human beings.” (MMM, p. 191) George 

actually admits the existence of moral pluralism in modern society and tries to 

handle it in his PPT. The basic human goods in George’s PPT have the characteristic 

of being incommensurable. This clearly shows his acceptance of moral pluralism 

and he welcomes different justifiable answers to moral questions. Different from 

the liberals who accept the priority of rights over goods, George grounds rights on 

goods. He takes goods as the foundation and uses good to justify the liberty rights. 

From this perspective, George could also respect moral pluralism as well as the 

importance of civil liberties in society. He allows moral pluralism and preserves 

different kinds of civil liberties until the freedom, like the liberty to take drugs, is 

something immoral or cannot promote the basic human goods. This does not mean 

George agrees to ban all these values or liberties, it only means George agrees with 

governmental consideration to step in and impose legal restriction on them in 
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principle, and not necessarily in practice all the time. 

George has also tried to explain the conflict between different rights will be 

easily found in a pluralistic society in MMM. For example, the rights to be different 

from others and the rights to look alike are always in conflict. (MMM, p. 191) James 

and John are brothers. James is the elder brother and he does not want his little 

brother, John, to dress to like him when going out while John treats James as his 

role model and he always follows the fashion style of James and dresses like him. 

In this example, the rights between the brothers conflict. But, to George, such 

conflict is not a problem in a pluralistic society. This is because diversity and 

uniformity are just the results of human choices and actions. None of them is good 

in itself. Diversity and uniformity have instrumental value for the pursuit of human 

goods. 

George clearly states that the theory which assumes rights to liberty and 

privacy but cannot link these rights to the basic human goods could not explain the 

necessity for one to respect the rights of others. This would lead to a self-centered 

society in which people would not concern the compatibility of his rights to the 

other’s rights. However, different from the anti-perfectionist liberalism, his PPT 

could do so as it treasures liberty and privacy as a means that “enable people to 

realize reasonably for themselves and their communities intrinsic goods.” (MMM, 
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p. 192) Therefore, civil liberties deserve to earn respect from individuals and the 

government. Also, one should respect the liberties and right to privacy of other 

people. 

3.4.1.1 Freedom of Speech, Press, and Assembly 

 Civil liberties of freedom of speech, press, and assembly are important to 

individuals according to George. All these three civil liberties deserve respect and 

protection from the government as well as other individuals in society. 

 George accepts “no man is an island,” therefore, co-operation and 

communication are necessary for people living in society. Freedom of speech, press, 

and assembly are closely associated with the integration of different people in 

society. However, this does not mean that George thinks these three civil liberties 

are good in itself. Indeed, George argues that freedom of speech, press, and 

assembly does not have any intrinsic value. They only have instrumental value for 

the pursuit of basic human goods. However, the realization of basic human goods 

normally needs co-operation with different people through various relationships, 

communications, or associations. 

George uses his personal experience in writing to explain the unavoidability 

of co-operation in human society. Writing is not an activity that only involves the 

author. Other people are getting involved as the author may discuss or exchange 
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ideas with them. If one is going to publish his work, he must deal with some other 

people which include the publishers, editors, and the readers. (MMM, pp. 193-194) 

People are co-operating in the writing activity and this shows people are enjoying 

their liberties. But, how about the writing of a diary that should be kept secret from 

other people? Should such activity be considered valuable? The answer is yes as 

the entries of the diary always include the interaction between the owner and 

somebody else, such as friends and family. It seldom only records the issues of the 

writer alone. Usually, people would co-operate with one another for the same target 

as “they have the same intention of that purpose and the same understanding of 

what they are doing.” (MMM, p. 193) 

The value of co-operation, according to George, is not purely instrumental; 

instead, it is sometimes intrinsic. If the co-operation of people strives for harmony 

in society or harmony in the interpersonal relationship, such co-operation is both 

intrinsically and instrumentally good and it provides the reason for action. However, 

not all co-operations are valuable. Only true co-operation which is for the morally 

upright purposes, such as the realization of the good of friendship, contains values. 

For example, people gather and co-operate in doing voluntary works. Through the 

delivery of the services, the interpersonal harmony between the volunteers and 

service receivers will be improved. This would help in the realization of the basic 
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human good of friendship. However, human interaction that brings harm to the 

interpersonal relationship such as quarrels or manipulating others, would not realize 

the good of friendship. It is not a true co-operation and hence, has no value at all. 

One should notice George’s claim on the value of co-operation is a non-

consequentialist one. To George, even if it fails at last or the result is not as good as 

expected, the co-operation that strives for moral goodness still has value. 

Similar to co-operation, communication or speech is also crucial to human 

beings but it is not intrinsically valuable. Communication is one of the core 

elements of co-operation. Therefore, speech may contain instrumental value if the 

communication is promoting morally upright objectives or making co-operation 

possible, “[c]ommunication has no value when it is merely abusive, or sheerly 

manipulative, or when it is employed in the pursuit of immoral ends.” (MMM, p. 

194) For instance, hate speech has no value at all. Dehumanization languages such 

as Hutu calling Tutsi cockroaches before the happening of Rwanda genocide or the 

police force of Hong Kong describing the protesters as cockroaches during the Anti-

extradition Bill Movement do not encourage co-operation for the pursuit of human 

goods and thus, have no instrumental value. 

Constant communication is needed for finding out the common interests of the 

members of society and to find out what is good for society. Discussion and debate 
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should be encouraged, and this means freedom of speech is necessary. Every citizen 

should be able to freely throw out their ideas and share their feelings, “[e]veryone’s 

feelings, therefore, must be taken into account in making decisions that affect them. 

To be taken into account, people must communicate their feelings, and, therefore, 

must be free to do so.” (MMM, p. 203) Without a space for free communication, the 

decision-maker may not be able to know the feelings of her citizens and eventually 

cannot make fair judgements. Communication facilitates co-operation and brings 

harmony to the community. It is good for the pursuit of the common good. 

According to George, communication or speech includes both literal, that is 

written words, and non-literal forms of natural expression such as smiling or 

hugging. George also uses the non-consequentialist approach to tackle the 

discussion of the value of communication. The good or bad results would not affect 

the value of the communication, “[i]n light of the intrinsic value of true co-operation, 

speech cannot be judged exclusively on the basis of its success or failure in enabling 

people to achieve the ends that motivate their co-operation.” (MMM, p. 197) 

Both co-operation and communication could be the means for human beings 

to achieve the ends of the pursuit of human goods. 

“Government should respect and protect and even foster freedom of speech 

for the sake of these human goods,” (MMM, p. 197) George argues. However, 
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freedom of speech is not absolute and there should be a boundary. According to 

George, there are good reasons to restrict speech, for instance, restriction of 

freedom of speech on a small scale like the prohibition of producing noise at late 

night in the residential area (time and space restriction) and a larger scale, the 

prohibition of speech promoting Nazism in Europe (space and manner). However, 

the power of the authority in limiting freedom of speech is also limited. The 

restrictions should be as little as possible, and they should only be temporary 

policies. This is because authority is the one who gets powers. Sometimes, the 

authority would have bad intentions in restricting the freedom of speech, for 

example, the authoritarian government restricts the freedom of speech in the name 

of national security or public interests so as to limit her citizens’ freedom in 

criticizing the government. To George, the content of the speech plays a key role in 

the restriction of freedom of speech and both the government and civilians should 

agree with the content-based restrictions. This is because speech, on one hand, 

realizes some human goods, on the other hand, jeopardizes others. The government 

can only restrict the freedom of speech if the content damages the promotion of 

basic human goods. No other reason would be legitimate for restricting free speech. 

Besides, since it is incommensurable between the basic human goods, people may 

have different attitudes towards basic human goods. Thus, the authority must 
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engage in “an act of discernment.” (MMM, p. 199) If there is a necessity to restrict 

freedom of speech, other than reasons, government officials or lawmakers must also 

respect the feelings of people as it helps one to understand the differences between 

different groups of people and societies: 

Just as different persons may reasonably make different choices 

and commitments, in light of the incommensurability of diverse 

basic goods and evil, different societies may make different 

choices and commitments which result, within broad limits, in 

different measures of legal freedom and constraint. (MMM, p. 199) 

Therefore, it would also be fine for a just society to sacrifice some freedom of 

speech to safeguard other goods. But if a society is unjust, say, an authoritarian 

regime, sacrificing citizens’ freedom of speech will be extremely dangerous as this 

would expand the power of the state too much. 

George’s PPT would stand with freedom of speech which helps in realizing 

human goods. As George states, all kinds of speech, not only political speech,236 

which could realize basic human good should be protected. 

Freedom of press, according to George, is another form of freedom of speech. 

Therefore, as discussed above, there is also a need for the government to respect, 

protect, and promote it. 

Press (media) is a means that often concerns political matters. It is often 

regarded as the fourth estate which monitors the public institutions in modern 

 
236 Indeed, George deems the distinction between political and non-political speech unnecessary. 
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society. The authority may often attempt to interfere with the press. For example, 

the police prevent the press, by blocking the camera, to record some of the scenes 

when the police are arresting the protesters in the Anti-extradition Bill Movement 

in Hong Kong. 

They enable information, including criticism of officials and 

government policies, to flow efficiently to where it is needed: they 

apprise the public of the workings of government and keep 

officials informed of people’s beliefs, ideas, concerns, and feelings. 

They facilitate the vigorous expression of competing views and 

ideas concerning matters of public concern. They help to deter 

corruption and expose the corruption that they fail to deter. (MMM, 

p. 209) 

To George, one of the functions of the press is acting as the bridge for the exchange 

of ideas between the authority and the citizens. It facilitates the co-operation 

between the government and her people. Healthy and diverse media would benefit 

the realization of common goods. Civilized citizens would notice the vice of having 

all media from a single perspective. That is why Hongkongers and the Taiwanese 

have launched the “Anti-red Media Campaign” in the summer of 2019 for people 

in these two regions who are frightened about their media being fully controlled by 

the capital closely related to the government of Mainland China. With the aid of the 

press, comments on public policy from different perspectives could be discussed 

and debated, and eventually, this encourages co-operation. 

Yet, this does not mean that the press would have privilege compared with 
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other organizations or companies: 

Protections of freedom of the press must be substantial, not 

because the press deserves special or extra rights; rather, it is 

because the press is centrally concerned with and especially 

effective at widely disseminating communication on political 

matters, matters at the core of civil liberty of free speech. (MMM, 

p. 210) 

Another civil liberty that George deems to have a close relationship with 

freedom of speech is freedom of assembly. According to George, the reason for 

supporting freedom of assembly is similar to the account of freedom of speech as 

discussed. Thus, freedom of assembly is also not absolute. To many people, 

freedom of assembly is also a reflection of freedom of speech. Assembly is “a 

means of communication and co-operation” (MMM, p. 217) Therefore, freedom of 

assembly deserves the respect, protection, and promotion of the authority. 

As a matter of fact, the idea of assembly is reflected by the gathering of people, 

forming associations, and working together for the same purpose, rallies on the 

streets as well as forming of the staff union- these are examples of assembly. The 

purpose of the assembly would be valuable only if the co-operation among its 

members is true, that means they are working for the realization of the basic human 

goods. If the assembly is working towards such purpose, it is worthy of respect and 

protection as George admits “there are good reasons to permit… the co-operative 

political action that assembly makes possible for the sake of securing the common 
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good of the political community.” (MMM, p. 218) From this point of view, if an 

assembly is gathered for a wicked purpose, for instance, the triad society, such 

assembly and co-operation would have no value. And they should not be respected 

and protected by the government. That is why there are laws against triad society 

in many countries. 

In addition, freedom of assembly could protect people in participating in 

political activities, and it “gives those people their safeguard against tyrants and 

would-be tyrants who would strip them of their valuable liberties.” (MMM, p. 218) 

According to George, freedom of assembly is also connected to the right to 

privacy as such liberty is associated with the maintenance of confidential 

information and secrets. Association would usually protect the information of its 

members. It would not disclose the personal particulars of the members easily to a 

third party. George’s account of the right to privacy will be discussed in the next 

section. 

3.4.1.2 Right to Privacy 

Regarding the issue of privacy, anti-perfectionist liberals think that privacy is 

something “private.” It does not belong to the scope of the public and thus, it is 

illegitimate for the state to intervene. However, the distinction of the terms “public” 

and “private” for the anti-perfectionist liberals is according to the nature of the place 
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where the action takes place, or privacy is just the protection of the information 

about individuals. George does not agree with such a distinction. George 

differentiates privacy into “decisional” privacy and “spatial” privacy or 

“informational” privacy. (MMM, p. 211) He argues that liberals do not provide a 

clear categorization of privacy. George intends to recognize the traditional concept 

of privacy which is the concern of “protected place and the control of personal 

information.” (MMM, p. 211) Therefore, privacy is protected by freedom from 

warrantless searches or tapping, etc. In other words, privacy is not the right to have 

unlimited freedom to do private things in a private place: 

it is, rather, the essential procedural right to be free from 

governmental and other intrusions into one’s home or office or 

other premises, or into one’s file, papers, or other records, unless 

the government can justify invading private space or reviewing 

private information by providing powerful reasons. (MMM, p. 211) 

From this point of view, the government should respect, protect, and promote the 

right to privacy. The reason is also the same as those for freedom of speech, as 

privacy is the “interiority of individual and communities.” (MMM, p. 212) 

As George argues for freedom of speech, press, and assembly, communication 

and co-operation do have values if they promote basic human goods. However, to 

make co-operation or forming a community possible, the identity of individuals is 

a significant element. If the co-operating individuals or parties have already known 

all the information of one another, there is no need and no point for communication 



Robert P. George on the Relationship between Law and Morality 
 

123 

and thus, no co-operation between these people. Through communication, different 

parties would be brought together, united and this realizes the human good of 

friendship or interpersonal harmony. 

Moreover, the balance of information between the communicating parties 

would also affect the result of communication and co-operation. If the information 

in hand is imbalanced between different parties, for example, Jane gets all the 

personal information of Mary while Mary knows nothing about Jane, manipulation 

may happen. The one who gets more personal information may have more power 

in hand and control the situation. According to George, manipulation, surely, is not 

a form of co-operation: “Co-operation is possible only if we are each in control of 

what we will communicate to each other and can therefore communicate it freely.” 

(MMM, p. 212) George states “what is true of individuals is true of communities,” 

(MMM, p. 212) and the availability of information also applies to communities. 

Communities, such as families, also require privacy for the building up of the 

community. This advances the co-operation between different communities of the 

community. Then the community as a whole would benefit. Examples of privacy in 

the community include family surprise birthday parties or the secret of business 

marketing strategy. 

Another reason for respecting privacy from the government is the identity of 
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an individual is not always fixed, it is “in a constant state of becoming.” (MMM, p. 

213) The identity will change from time to time by adding new materials from the 

experiences of individuals, especially their interaction with other people. Through 

such a process of interaction, people will gain new aspects of beliefs, views, and 

self-understanding in their identity. They will then remove the “old” one which no 

longer fits their personality. This simply describes the development of one-self. The 

process is an accomplishment of a morally upright manner, and thus, it is 

intrinsically valuable. Privacy is a means to serve such ends. It has instrumental 

value and is worthy for the government to respect. 

Truly, George also admits that invasion of privacy is a harm to the interests of 

the person involved, but he argues that the liberal is claiming too much by saying 

the illegitimate invasion of privacy, such as disclosure of personal records is a threat 

to “the continuity or identity of its victim.” (MMM, p. 213) However, to George, 

invasion of one’s privacy would damage “individual’s capacity to enter into 

community with others with respect to such materials by free self-giving” (MMM, 

p. 213) as the leakage of information forces the exposure of the personal particulars 

which one does not want to make known to the public. The information is not given 

out willingly and voluntarily. 

Similar to freedom of speech, press, and assembly, privacy is not absolute. 
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There are exceptional cases. There are reasons, for example, public interests, to 

force one to make his personal information become open access to the public. The 

one who seeks the disclosure of the private information of a third party must bear 

the burden of proof, and the standard of approval should not be easily reached. 

Sometimes, it seems freedom of speech and privacy are running in two 

opposite directions. Free speech shares information among people while privacy 

prevents the leakage of information. But they are working together for the sake of 

co-operation which realizes human goods. Therefore, it is important to know the 

boundary between free speech and privacy. 

3.4.1.3 Freedom of Religion 

Religion, itself, is one of the basic human goods, according to George. It is an 

important aspect of human flourishing, rather than a matter of whether God exists 

or not. The human good of religion creates a reason for action, for both individuals 

and society. It could also promote the common goods. Different from freedom of 

speech, press, and assembly as well as the right to privacy, freedom of religion is 

grounded on the intrinsic value of religion. Therefore, the government should 

respect, protect, and promote such civil liberty. 

Prevention of people’s practicing religion obstructs them in achieving the good 

of religion. Questing for religious truth is the business of the individual, no other 
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can help. Therefore, freedom for the religious quest is important, as George 

expresses, “[i]f they are not freely done, they are simply not done at all.” (MMM, p. 

221) Coerced religious practices add external marks on the faith and make religion 

no longer religion. George asserts that in practicing religion, communication is also 

involved, and that is the communication with God. People are free to choose 

whether to enter into the relationship. Coercion would hinder one to choose among 

human goods and thus, the intrinsic value of the human good of religion cannot be 

realized. Such a value of religion is not exclusive to Christians. It can be applied to 

atheists or non-Christian believers as these people can also “easily grasp the 

intelligible point of considering whether there is some ultimate, more-than-human 

source of meaning and value, of enquiring as best one can into the truth of the matter, 

and of ordering one’s life on the basis of one’s best judgement.” (MMM, p. 221) 

This is exactly the good of religion.  

Freedom of religion, like the other civil liberties mentioned by George, is not 

absolute and unlimited. The government should step in if any religious activities 

have crossed the borderline. For example, governmental intervention is needed if 

one is going to sacrifice himself for a religion or a religion that encourages her 

believers to practice dangerous activities such as committing collective suicide or 

launching a terrorist attack. Yet, as George asserts, if “there are no conclusive 
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reasons to suppress a religious practice, the value of religion provides a conclusive 

reason… to grant exceptions to general laws whose application forbids the practice.” 

(MMM, p. 222) The government should permit religious activities to be practiced 

freely, never coerce any kind of belief or practice if the practice is promoting moral 

good. At the same time, the government should also discourage people who would 

like to impose private coercion on any religious activities. Such restrictions would 

not violate the civil liberties of anybody. 

3.5 Summary 

To sum up, George as an advocate of traditional legal moralism believes the 

existence of the state is to take up the role of promoting virtue and thus, morals laws 

should be one of the tools. Morals law can help one in using his practical reasoning 

wisely and eventually making a morally upright choice so as to realize the moral 

goods or basic human goods. This would be good for building one’s morally upright 

character. 

In general, George disagrees with the liberals, no matter the anti-perfectionist 

or perfectionist, who focus too much on individual autonomy. He discusses the 

inadequacies of different schools of liberalism on morals legislation in his works. 

George challenges the orthodox liberals’ notion by attacking Feinberg’s moderate 

liberalism, saying offense should not be the major rationale for objecting to immoral 
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behaviours and pointing out liberals’ inability in dealing with the gladiator 

counterexample. He questions the neutrality of the government in anti-perfectionist 

liberalism by reviewing Rawlsian anti-perfectionism, alleging the thought 

experiment of the original position has fatal mistake by assuming people there 

would hold the point of view of liberalism. He criticizes the perfectionist liberals 

by arguing Raz is incorrect on the value of autonomy and its relationship with 

choices. 

Moreover, George also shows his disapproval of Devlin’s legal moralism. He 

critically questions Devlin’s position on social disintegration and the usage of the 

public’s feelings as the justification of morals law. 

With the dissatisfaction of both liberalism and Devlin’s legal moralism, George 

introduces the PPT which is his framework for justifying morals legislation. As 

discussed, civil liberties are merely instrumentally valuable if they promote the 

basic human goods which are truly intrinsically good. Through communication and 

co-operation of people under the security of civil liberties, the common goods and 

basic human goods could be realized. Therefore, the government should respect, 

protect, and promote civil liberties such as freedom of speech, press, assembly, and 

religion as well as the right to privacy. However, according to George, these civil 

liberties are not absolute as liberals insist. They could be restricted in some 
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situations, for example, when the freedom or rights of individuals clashes with the 

public interest. 

George admits that his PPT may not be able to solve some of the moral 

controversies in modern society. In the next chapter, a selected moral issue will be 

used as a case for reviewing George’s framework on the justification of morals 

legislation. 
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CHAPTER IV 

Cruelty to Animals and Animal Protection Laws: 

Contemporary Non-sexual Hard Case on Morality 

 As mentioned in the previous chapter, George introduces his PPT in Making 

Men Moral and admits that the theory is just a framework for discussion and may 

not be able to solve the moral controversies in modern society. George picks up 

some significant civil liberties which he thinks are crucial for civilized society and 

elaborates how his theory works for striving a balance between the liberties of 

individuals and public morality. However, he has not attempted to apply his theory 

to any particular public issue in Making Men Moral. If George fails in providing 

practical implications and specific applications, the argumentative power of his idea 

would be weakened. 

 George promised in the introduction of Making Men Moral that he would focus 

on practical implications and apply his legal moralism to concrete cases in public 

affairs in his future writings. He fulfills his promise in In Defense of Natural 

Law237and some other works as well.238 Scholars who discuss legal enforcement of 

morality usually take human sexual behaviours as examples for illustrating their 

arguments. George has not made an exception. He discussed issues on sex, 

 
237 George, In Defense of Natural Law, p. 5. 
238 For example, together with Patrick Lee, George discussed various ethical issues like abortion, 

euthanasia and drug-taking in 2007. Robert P. George and Patrick Lee, Body-Self Dualism in 

Contemporary Ethics and Politics (Cambridge: Cambridge University Press, 2007). 
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pornography and homosexuality in the second part of In Defense of Natural Law. 

Even for Hart, Devlin239 and Feinberg,240 all these significant philosophers, used 

cases related to sexuality to express their points of view in the discussion of legal 

enforcement of morality. Hard cases on sexuality are always on the top priority. The 

opinions on sexual issues between the liberals and the legal moralists are very 

different, sometimes they are even on the opposite side. However, deepening and 

providing a different dimension of the discussion, expanding the application to non-

sexual cases about legal enforcement of morality would be necessary. 

 Indeed, a moral theory would be more powerful if it can provide 

comprehensive application, analysis and evaluation on real-life issues of various 

aspects. Therefore, in order to provide an in-depth review of George’s PPT, this 

chapter will focus on the application of George’s legal moralism to a real-life non-

sexual hard case on morality. Among various non-sexual topics on morality, cruelty 

to animals is being chosen. Although animal cruelty is not the major concern of 

George’s study, animal cruelty and the human-animal relationship are the topics that 

worth paying attention to in the contemporary discussion on the relationship 

between law and morality as the moral and legal status of animals241 have aroused 

 
239 Backtracking to 1960s, the Hart-Devlin Debate is about the Wolfenden Report on homosexual 

behaviours between consenting adults. 
240 For example, Feinberg used 31 imaginative stories, both sexual and non-sexual, happened on a 

bus to illustrate his conception of offense in Offense to Others. Feinberg, Offense to Others, pp. 

10-13. 
241 The special status of animals in law (as the property of human beings) can easily show the 
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controversies since the animal liberation movement in the 1970s and the issues 

related to animal rights and welfare become a popular topic in social philosophy 

and ethics. Besides, animal cruelty is also an issue which not only the moralists but 

also many liberals are interested in and show their support in enforcing the legal 

restriction on it. Therefore, animal cruelty and its related laws can serve as a test 

case for different moral positions, to see whether the different notions can provide 

a coherent position in arguing for the legislation. 

 This chapter will particularly devote to the case study of cruelty to animals and 

animal protection laws. It will first begin with a brief history of animal protection 

laws in Western civilization and the introduction of animal protection laws in Hong 

Kong. Followed by a discussion on the value of animals in the second section as 

the change of human vision on animals is the major reason for today’s controversies 

on animal-related issues and the different interpretation on the status of animals 

would lead to a different understanding on whether it is legitimate for the state to 

restrict human behaviours over animals through the legislature. The rationale 

behind people’s beliefs on the immorality of being cruel to animals will be 

highlighted in the third section and animal cruelty will be discussed through 

liberalism, Devlin’s legal moralism and George’s PPT. This is to argue whether it 

 
merits and demerits of different ethical theories. 
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is legitimate for the government to pass laws in protecting animals. 

4.1 The Fact: Cruelty to Animals and Animal Protection Laws 

To most of the residents of the civilized society, animal cruelty is immoral. 

Thus, in order to restrict the freedom of one in performing such cruel and immoral 

behaviour which violates the conscience of human beings, the law is one of the 

ideal tools to meet the target. The boundary of animal protection laws is very broad. 

It covers from anti-cruelty law, laws on animal welfare to laws on protecting 

endangered species. To focus on the discussion, the animal protection laws, in this 

chapter, mean anti-cruelty to animal laws.242 

4.1.1 A Brief History of Animal Protection Movement in the West 

Animal protection law compared with many other criminal or civil laws, such 

as murder or robbery, is relatively new. In the West, the first law against cruelty to 

animals was introduced in the Irish parliament.243 It became an issue in the United 

Kingdom and the United States in the 19th century. With the basis of the 

philosophical discussion on animals advocated by Jeremy Bentham (1748-1832), 

the first wave of animal rights movement began in Europe and then across the 

 
242 One should notice that many of the anti-cruelty to animal laws also contain a shallow reflection 

on animal welfare such as requesting the pet owners to provide enough food and water for thier 

pets. 
243 The law was titled “Act Against Plowing by the Tayle and Pulling the Wooll off Living Sheep” 

and it was presented to the Irish Parliament in 1635. Belden C. Lane, 

Ravished by Beauty the Surprising Legacy of Reformed Spirituality (New York; Oxford: 

Oxford University Press, 2011) p. 33. 
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Atlantic Ocean to the United States. The Cruel Treatment of Cattle Act244  was 

enacted in 1822 in the United Kingdom. It was then amended as the Cruelty to 

Animals Act in 1835 and further amendments were made in 1849 and 1876 

respectively.245 The Royal Society for the Prevention of Cruelty to Animals was 

established in 1824. In the United States, the first known legislation on animal 

cruelty was passed a year before her counterparts in the United Kingdom, but 

unfortunately, the record has been lost. The earliest record on anti-cruelty law in the 

United States is the passing of state law in the New York State in 1828.246 Since 

then, countries around the world have started to rethink the human-animal 

relationship through the legislation of anti-cruelty to animal laws. More and more 

countries and regions have considered passing laws to protect animals, as Gary L. 

Francione (1954-) asserts: 

Bentham and Mill favoured legislation aimed at preventing the 

‘cruel’ treatment of animals and the anticruelty laws and other 

animal welfare laws that presently exist in Britain, the United 

States, and most other Western countries can be traced directly to 

the utilitarian philosophers of nineteenth century Britain.247 

With Peter Singer’s (1946-) advocation of animal liberation and Tom Regan’s 

 
244 It is also known as the Act to Prevent the Cruel and Improper Treatment of Cattle in full name 

or the Martin’s Act in short. 
245 Siobhan O'Sullivan, Animals, Equality and Democracy (London: Palgrave Macmillan UK: 

Imprint: Palgrave Macmillan, 2011) p. 147. 
246 Jordan Curnutt, Animals and the Law: A Sourcebook (Santa Barbara, California: ABC-CLIO, 

2001) p. 72 and Beers, Diane L., For the Prevention of Cruelty: The History and Legacy of 

Animal Rights Activism in the United States (Athens, Ohio: Swallow Press/ Ohio University 

Press, 2006). 
247 Gary L. Francione, ‘Animal Welfare and the Moral Value of Nonhuman Animals,’ Law, 

Culture and the Humanities, vol. 6(1), 2010, p. 28. 
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(1938-2017) Kantian approach to animal rights, the second wave of animal rights 

movement started in the 1970s. This time, the movement creates an even bigger 

impact on civil society and the voice of non-government organizations or 

individuals, calling for attention to animal rights and welfare becomes stronger and 

stronger. Till now, the issue of animal protection laws is still, politically, socially 

and academically, a matter of contention in society. 

4.1.2 Anti-cruelty to Animal Laws in Hong Kong 

Reviewing the situation around the world, many countries have already passed 

anti-cruelty to animal laws. Western countries have enforced the laws since the 19th 

century. While in the East, where some of her members have the culture of dog meat 

consumption, such as China and South Korea, the anti-cruelty to animal laws have 

a comparatively short history. Most of the countries in Asia, such as Japan and 

South Korea have passed their anti-cruelty animal laws in the mid or even late 20th 

century. And for the world’s largest meat producer, that is China, the country passed 

her animal husbandry laws in 2005, just 15 years ago. However, the law is nothing 

about cruelty to the livestock.248 

Like many other countries or regions, Hong Kong also has animal protection 

laws. Other than the Prevention of Cruelty to Animals Ordinance (Cap. 169)249, 

 
248 Amanda Whitfort, ‘Evaluating China’s Draft Animal Protection Law,’ Sydney Law Review, vol. 

34 (2), 2012, p. 354. 
249 ‘Cap. 169 Prevention of Cruelty to Animals Ordinance,’ Hong Kong E-legislation, URL=< 
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there are altogether five other ordinances that are directly related to animal affairs 

under the Hong Kong legal system.250 To focus the discussion on animal cruelty as 

mentioned, the following discussion on Hong Kong’s animal protection laws will 

focus on the Prevention of Cruelty to Animals Ordinance. 

The rationale for the legislation is for the prevention of animals’ unnecessary 

suffering.251 Besides the consideration of animals’ pain and suffering, Whitfort 

stated in 2012 that Hong Kong is now integrating the duty of care in the anti-cruelty 

to animal laws.252 This could be seen from the recent public consultation on the 

amendment of the Prevention of Cruelty to Animals Ordinance. From April to July 

2019, Hong Kong Government launched a public consultation on the amendment 

of the animal laws. From the website of Agriculture, Fisheries and Conservation 

Department, the consultation asked for proposals to enhance animal welfare in 

Hong Kong and one of the proposals is “[t]o introduce a positive ‘Duty of Care.’”253 

 
https://www.elegislation.gov.hk/hk/cap169> 

250 Three of them are for the sake of animal protection and they are (1) Wild Animals Protection 

Ordinance (Cap. 170) which is about the protection of wild animals such as wild boars, 

monkeys and wild birds, (2) Animals (Control of Experiments) Ordinance (Cap. 340) which is 

regulating the use of animals in scientific experiments and (3) Protection of Endangered 

Species of Animals and Plants Ordinance (Cap. 586) which is a law for the protection of those 

nearly extinct animals. Two of them are more alike public administration on animal affairs. The 

first one is Dogs and Cats Ordinance (Cap. 167). From the name of the ordinance, it is related 

to the control of dogs and cats from the perspective of the administration of the government, 

but there are some attempts of protecting dogs and cats in the ordinance such as the prohibition 

of slaughtering dogs and cats for their flesh. The second one is Pounds Ordinance (Cap. 168) 

which is about the treatment of impounded animals. For the details of the ordinances, 

information can be found in the following website: Hong Kong E-legislation, 

URL=<https://www.elegislation.gov.hk >. 
251 Yangzi Sima and Siobhan O’ Sullivan, ‘Chinese Animal Protection Laws and the Globalisation 

of Welfare Norms,’ International Journal of Law in Context, vol. 12(1), 2016, p. 5. 
252 Whitfort, p. 348. 
253 ‘Proposals to Enhance Animal Welfare,’ Agriculture, Fisheries and Conservation Department - 
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Under such direction, Hong Kong’s animal protection laws are going to integrate 

both the idea of care for animals and avoiding animals’ suffering. The laws “aim to 

prevent an animal’s negative experience (i.e. unnecessary suffering), whereas duty 

of care provisions ensure that an animal’s circumstances and experience are positive 

through prescribing adequate standards of care.”254 From the moral language, such 

as “duty of care,” used by the government officials, it is clear to see that the 

direction of the legal reform goes beyond the harm principle and makes the 

lawmaking become a kind of morals legislation. 

The Prevention of Cruelty to Animals Ordinance could be said as the most 

general and important animal protection law in Hong Kong255  as it covers all 

 
Animal Management (Proposals to Enhance Animal Welfare), 

https://www.pets.gov.hk/english/animal_health_and_welfare/Proposals_to_Enhance_Animal_

Welfare.html. 
254 Sima & O’ Sullivan, p. 6. 
255 Most of the misbehaviour mentioned in the law is restricting people harming animals and 

clearly, the main focus of the current version of the law is still harm and suffering. The current 

version of The Prevention of Cruelty to Animals Ordinance restricts the misbehaviors towards 

animals like (1) intentionally mistreat the animals; (2) not providing enough food and drinkable 

water for animals being kept or during transportation; (3) making the animals feel unnecessary 

pain or suffering during transportation by i. providing containers that is not large enough 

and/or ii. unsuitable method or containers; (4) making monetary profit by the dueling between 

animals (5) forcing the animals to work during its sickness and (6) insisting to transport the 

animal to Hong Kong when one has already known that unavoidable pain and suffer would 

happen. The articles that states in The Prevention of Cruelty to Animals Ordinance on the 

misbehaviors towards animals are as follow “(a) cruelly beats, kicks, ill-treats, over-rides, over-

drives, overloads, tortures, infuriates, or terrifies any animal, or causes or procures or, being the 

owner, permits any animal to be so used, or, by wantonly or unreasonably doing or omitting to 

do any act, causes any unnecessary suffering or, being the owner, permits any unnecessary 

suffering to be so caused to any animal; or (b) being in charge of any animal in confinement or 

captivity or in the course of transport from one place to another, neglects to supply such animal 

with sufficient food and sufficient fresh water; or (c) conveys or carries, or causes or procures 

or, being the owner, permits to be conveyed or carried, any animal in such a manner or position 

or in a case, crate or basket of such construction or such small dimensions as to subject it to 

unnecessary pain or suffering; or (d) loads any animal into or discharges any animal from any 

vessel or railway truck on to another vessel or railway truck or on to a wharf or on to the shore, 

or on to any platform in such a way or with such appliances as to subject such animal to 

needless or avoidable suffering; or (e) causes, procures or assists at the fighting or baiting of 

any animal, or keeps, uses, manages, or acts or assists in the management of any premises or 



Robert P. George on the Relationship between Law and Morality 
 

138 

animals. According to the Ordinance, animals refer to “any mammal, bird, reptile, 

amphibian, fish or any other vertebrate or invertebrate whether wild or tame.”256 

The law was enacted in 1935. Compared with other Asian countries, Hong Kong is 

one of the pioneers in enacting anti-cruelty to animal laws in Asia. A few 

amendments were made in the past 85 years. And the current version of the law is 

verified with legal status in 2018. However, the coverage of the 2018 version is still 

not enough in protecting animals. The voice of imposing more severe penalties and 

expanding the coverage becomes stronger and stronger in Hong Kong society. Thus, 

as mentioned, the government launched a public consultation in 2019. 

4.2 The Value of Animals: Instrumental or Intrinsic? 

The way that human beings define the value and meaning of animals is awfully 

important in the discussion of cruelty to animals and their protection laws. Different 

understandings of animals would lead to different results. If one believes animals 

are something owned by human beings, he will treat animals differently from those 

who regard the lives of animals as precious as the lives of humans. 

 
place for the purpose, or partly for the purpose, of fighting or baiting any animal, or permits 

any premises or place to be so kept, managed or used, or receives, or causes or procures any 

person to receive, money for the admission of any person to such premises or place; or (f) 

employs, or causes or procures or, being the owner, permits to be employed, in any work or 

labour any animal which, in consequence of any disease, infirmity, wound or sore, or 

otherwise, is unfit to be so employed; or (g) brings into Hong Kong, or drives, carries, 

transports, removes, or has or keeps, or knowingly suffers to be had or kept under his control or 

on his premises, any animal in any way which may cause it needless or avoidable suffering.” 

The offender will be “liable on summary conviction to a fine of $200,000 and to imprisonment 

for 3 years.” Cap. 169. 
256 Cap. 169. 
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Assuredly, human beings also belong to the animal family. Therefore, to make 

the discussion understandable, the animals mentioned in this chapter are those non-

human animals. One should also notice that animals in human society could also be 

distinguished in several categories according to their functions. For example, they 

can be categorized as economic animals, like cattle and sheep, which are for the use 

of making profit through business activities, pet animals or companion animals such 

as pet dogs or cats, laboratory animals which are for scientific experiments, wild 

animals, that is the untamed one and other animals. 257  The categorization of 

animals is important to people’s understanding of the value of animals. 

The human conception of animals has changed from time to time. Generally 

speaking, the trend is from a strong sense of anthropocentrism to a sense of weaker 

anthropocentrism or even non-anthropocentrism. 

Many great philosophers talked about animals. “[T]he question is not, Can 

they reason? nor, Can they talk? but, Can they suffer?” 258  This is a famous 

quotation of Bentham about cruelty to animals and this could be said as the turning 

point of the major stream of human vision on animals. Since then, eliminating 

suffering becomes one of the reasons for opposing cruelty to animals. Before 

Bentham’s proposal of animals as sentient beings, the mainstream asserted that 

 
257 Sima & O’ Sullivan, p. 2. 
258 Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (Oxford: 

Clarendon Press; New York: Oxford University Press, 1996) p. 283. 
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animals have a lower status than human beings as they are not rational beings and 

thus, they are for human use. Aristotle believed that both wild and tamed animals 

“exist for the sake of man” 259  and Immanuel Kant (1724-1804) asserted that 

animals, especially domestic animals as the products of human labour, can be used, 

consumed and killed by human beings. 260  Some philosophers argued that 

rationality is the key difference between human beings and animals, for example, 

Aquinas and René Descartes (1596-1650). Aquinas, following the teachings of 

Christianity, stated that only human beings who are rational creatures can govern 

themselves for their own sake while non-rational creatures, that are non-human 

animals, cannot. They can only be the instrument which is for the use of human 

beings. 261  For Descartes, he thought that animals are moving machines like 

automata.262 Together with the arguments of many other famous philosophers, a 

major stream of an ideology of anthropocentrism towards animals was being 

formed. Admittedly, there are still people who stand for non-anthropocentrism 

before Bentham, for example, Pythagoras (570BC-495BC). He argued that the 

souls of human beings and animals incarnated with one another. Therefore, human 

 
259 Aristotle, ‘The Politics Book 1,’ The Politics and the Constitution of Athens (Cambridge; New 

York: Cambridge University Press, 1996) p. 21. 
260 Immanuel Kant, Metaphysics of Morals, Lara Denis ed., Mary Gregor tran. (Cambridge: 

Cambridge University Press, 2017) pp. 125-126. 
261 Saint Thomas Aquinas, ‘Summa Contra Gentiles,’ Basic Writings of Saint Thomas Aquinas, 

Anton C. Pegis trans. (New York: Random House, 1945) pp. 220-224. 
262 René Descartes, ‘Discourse 5,’Discourse on Method and the Meditations, F. E. Sutcliffe trans. 

(London, England; New York: Penguin Books, 1968) pp. 72-76. 
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beings and animals should not be treated differently.263 However, claims like this 

are not a conventional idea before Bentham. 

Bentham’s assertion that animals, as sentient beings, would suffer from pain 

caused a paradigm shift in human mentality towards animals. People started to 

concern the feelings of animals when dealing with them. Indeed, the concept of the 

suffering of animals raised by Bentham is, surely, different from the assertions of 

animal rights activists nowadays. But Bentham did influence the animal rights or 

liberation movement in today’s civil society. Singer, as a utilitarian, directly follows 

Bentham’s idea. He asserts that both human beings and animals are sentient beings 

and would also suffer from pain. And thus, all animals, including human beings, are 

equal, and it is problematic for one to believe in speciesism.264 For Regan, although 

he adopts the Kantian right-based approach to safeguard the rights of animals, he 

also agrees with the idea of animal pain and suffering: 

we are each of us the experiencing subject of a life, a conscious 

creature having an individual welfare that has importance to us 

whatever our usefulness to others. We want and prefer things, 

believe and feel things, recall and expect things. And all these 

dimensions of our life, including our pleasure and pain, our 

enjoyment and suffering, our satisfaction and frustration, our 

continued existence or our untimely death - all make a difference 

to the quality of life as lived, as experienced, by us as individual. 

As the same is true to those animals that concern us (the ones that 

 
263 Mary Ann Violin, ‘Pythagoras- The First Animal Rights Philosopher,’ Between the Species, 

vol. 6, iss. 3, article 8, 1990, pp. 122-127. 
264 Peter Singer, ‘All Animals are Equal,’ Animals Rights and Human Obligation, Tom Regan and 

Peter Singer eds. (Englewood Cliffs, N.J.: Prentice Hall, 1989) p. 74. 
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are eaten and trapped, for example), they too must be viewed as 

the experiencing subject of a life, with inherent value of their 

own.265 

Regan introduces his ideas of subject-of-a-life which emphasizes animals, similar 

to human beings, do have inherent value and are eligible to enjoy negative rights. 

Animals should have negative freedom from being harmed or abused. Theologian 

and animal rights activist, Andrew Linzey (1952-) shares a similar view with Regan 

on animals’ abilities in suffering.266  Linzey believes that animals as one of the 

creations of God, should also enjoy some rights, “God’s nature is love, and since 

God loves creation, it follows that what is genuinely given and purposed by that 

love must acquire some right in relation to the Creator.”267 

The Christian view on the value of animals as well as the non-human world 

has once been controversial in academia. Lynn White (1907-1987) wrote in 1967 

that since it is human beings who named all the animals, it is the plan of God to let 

people take benefits from animals and “no item in the physical creation had any 

purpose save to serve man’s purpose.”268 According to White, animals, as well as 

the environment, have instrumental value only in Christian thought. However, 

 
265 Tom Regan, The Struggle of Animal Rights (Clarks Summit, Pa: International Society for 

Animal Rights, 1987) p. 59. 
266 Jennifer Horsman and Jaime Flowers, Please Don't Eat the Animals: All the Reasons You Need 

to Be (California: Quill Driver Books, 2007) p. 92. 
267 Andrew Linzey, Animal Theology (Urbana and Chicago: University of Illinois Press, 1995) p. 

24. 
268 Lynn White, ‘The Historical Roots of Our Ecologic Crisis,’ Science, vol. 155, no. 3767, 1967, 

p. 1205. 
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Linzey and some other scholars like Richard Bauckham (1946-) do not agree with 

the claim. Linzey asserts that “animals should not be seen simply as means to 

human ends”269 and it is wrong for people to merely treat the relationship between 

human beings and animals as an instrument. 270  And Bauckham argues that 

according to the Bible, all creations are good in the eyes of God (Genesis 1:31)271 

and they all have intrinsic value. 272  With the new interpretation of Christian 

scholars, animals should both have intrinsic and instrumental values. 

The anthropocentric mentality towards animals has made animals become the 

tools of mankind. They can be used by human beings as mentioned by Kant. The 

value of animals, to human beings, is instrumental, not intrinsic, “[t]he value of 

species is for humans and although humans are responsible for the threats to the 

existence of the species, they are to protect the species so as to benefit from them 

economically, scientifically, culturally and recreationally.”273 Animals can only be 

owned by human beings as a kind of personal property, or national property for the 

case of wild animals. Harming animals could be easily reduced to harming one’s 

interest in his property. Human beings only have an obligation towards other’s 

 
269 Linzey, p. 24. 
270 Linzey, p. 24. 
271 Chapter 1, The Book of Genesis, URL=< 

http://www.vatican.va/archive/bible/genesis/documents/bible_genesis_en.html.> 
272 Richard Bauckham, ‘Stewardship and Relationship,’ The Care of Creation: Focusing Concern 

and Action, R. J. Berry ed. (Leicester: Inter-varsity Press, 2000) p. 104. 
273 Francis N. Botchway and Dabia Masmalani, ‘Animal Welfare: Law and Philosophy,’ 

Environmental Policy and Law, vol. 46(2), 2016, p. 187. 
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property, not to the animals themselves.274 Anthropocentrism, frankly speaking, is 

still the mentality of many people in modern society. 

For those who stand with the animal rights or liberation movement, or focus 

on animal welfare, animals do not merely have instrumental value. They must, at 

the same time, have intrinsic value. The intrinsic value of animals is something that 

“in virtue of having a value of their own, animals are proper objects of moral 

consideration and such consideration is due to animals.”275 According to Regan’s 

claim of subject-to-a-life, anyone who attempts to justify the claim that animals 

have lesser intrinsic value than human beings must also admit some people, such as 

the mentally disabled, also have less inherent value than normal people. If not, one 

should agree “[a]ll who have inherent value have it equally, whether they be human 

animals or not.” 276  Or as Singer’s objection to speciesism, both humans and 

animals are sentient beings and would suffer from pain, all animals, no matter 

human and non-human animals, are equal in value. 

4.3 Being Cruel to Animals: The Behaviour could be Legislated? 

With different perspectives on the value of animals, people would have 

different standpoints on the issue of cruelty to animals and anti-cruelty to animal 

 
274 Francione, p. 26. 
275 Bart Rutgers and Robert Heeger, ‘Inherent Worth and Respect for Animal Integrity,’ 

Recognizing the Intrinsic Value of Animals: Beyond Animal Welfare, Marcel Dol et al eds. 

(Assen: Van Gorcum, 1999) p. 41. 
276 Regan, p. 60. 
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laws. For an animal rights advocate, his tendency in accepting animal cruelty would 

be low and his approval of anti-cruelty to animal laws would be high as he upholds 

the inherent value of animals. However, people with an anthropocentric point of 

view towards animals may have a higher level of acceptance in cruelty to animals 

and would have a lower tendency in approving animal protection laws. If one is 

treating animals as property wholeheartedly and believe that animals are machine-

like non-living beings, having merely instrumental value, he may even think there 

is no such behaviour being called cruelty to animals as the behaviours of treating 

animals badly are only kinds of damaging one’s properties. Indeed, the probability 

of meeting such a supporter of extreme anthropocentrism is low in modern society. 

Most people do, even holders of anthropocentrism, to some extent, agree to protect 

animals from cruelty. 

News on cruelty to animals can be heard from time to time. Pet animals are 

being abused by their owners, stray animals are being killed by a cold-hearted 

passerby, for instance, dropped from the roof of a building, and economic animals 

are treated badly in factory farming. All these tragedies are frequently heard from 

the media. To protect animals, animal rights activists or animal lovers at least, urge 

the government to pass animal protection laws so as to restrict people’s freedom in 

being cruel to animals. They also ask for the setting up of a special law enforcement 
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unit, such as the animal police, for the execution of the animal protection laws. 

It seems that to protect animals is the trend of modern society and the questions 

that remain for further discussion are (1) “What is/are the rationale(s) behind human 

objection to animal cruelty as most people would agree that animal cruelty is a kind 

of misconduct?” (2) “What is/are the reason(s) for the state to restrict such an 

immoral act?” and (3) “To what extent, the government could restrain individual’s 

freedom in treating animals through legal enforcement since the moral and legal 

status of animals is still under controversies?” These questions will be answered 

through the ideologies of liberalism and legal moralism in the remaining parts of 

the chapter. 

4.3.1 Cruelty to Animals is Immoral: The Rationale Behind 

“Do you think it is immoral to abuse animals?” Most people, even those who 

are not having a strong sense of non-anthropocentric ideas or those who uphold 

liberalism, would provide an affirmative answer by saying “Yes.” But if one asks 

further about the reason why it is immoral to abuse the animals, one will get various 

answers ranging from a strong anthropocentric idea to non-anthropocentrism. 

“It is immoral because cruelty would harm the animals” seems to be the most 

common answer. Frank R. Ascione defines animal cruelty as “socially unacceptable 

behavior that intentionally causes unnecessary pain, suffering, or distress to and/or 
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death of an animal.”277 The harm that causes pain and suffering is the most direct 

and obvious rationale for people’s objection to animal cruelty. To most ordinary 

people, harming other beings, no matter if he/it is human or non-human, making 

the beings get hurt or lose his/its life, is immoral behaviour. This rationale is widely 

accepted in society. However, the meaning of harm in the sense of objecting to 

animal cruelty can be differentiated. To most people, the meaning of harm in his 

rationale is tangible physical harm to the animals. Yet, as mentioned, animals may 

also be the properties of an individual or the nation and thus, the harm in the 

discourse may also include the meaning of harming the interest of a person or the 

country. The right to property of the animal owner is being harmed. As mentioned 

in Chapter 2, Feinberg has expanded the meaning of harm in Mill’s harm principle 

to include offensive behaviours in his offense principle. Being offended by the 

behaviours of animal cruelty may also be one of the rationales of asserting cruelty 

to animals is immoral. Some people may feel uncomfortable and disgusting when 

seeing writhing or hearing the squealing of animals when they are being abused by 

human beings. For some people, animal cruelty is immoral because it causes harm 

to the animals or one’s interest or it makes one feels being offended. It is not because 

cruelty to animals is, in itself, immoral. 

 
277 Frank R. Ascione, ‘Children who are Cruel to Animals: A Review of Research and Implications 

for Developmental Psychology,’ Anthrozoös, vol. 6(4), 1993, p. 228. 
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The rationale of people whose mentality inclines towards non-

anthropocentrism is different. They would directly argue that animal cruelty is 

inherently immoral. This is because the life of animals is the same as human beings, 

having the same intrinsic value. Sanctity of life is the rationale behind the 

immorality of animal cruelty. Animals should enjoy the basic rights to life. 

4.3.2 A Harm or an Offense under Liberalism? 

Harm is the reason for opposing cruelty to animals and supporting animal 

protection laws. If so, it seems animal cruelty is not a controversy for the liberals. 

Indeed, the truth is that the different approaches in interpreting the meaning of harm 

caused a controversial grey area for the liberals in the discussion of animal cruelty. 

It even puts the liberals in a dilemma. 

When a liberal discusses the issue of animal cruelty, Mill’s harm principle must 

be his guiding principle in reasoning. But there are two questions worth one to 

notice when applying Mill’s harm principle to cruelty to animals. The first one is 

whether animals would be harmed, and the second is whether the harm in Mill’s 

term covers non-human animals. A liberal must clearly distinguish the scope of 

harm principle before concluding his stance on animal cruelty. 

4.3.2.1 Animals Won’t be Harmed under the Harm Principle 

Undoubtedly, the liberals would go against the anti-cruelty to animal laws if 
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animals would not be harmed. Animals were once being treated as non-living beings 

or non-sentient beings as mentioned, they are just machines or tools owned by 

human beings and they are just property. In this sense, animal cruelty does not 

violate the harm principle. 

Mill and Bentham advocate the idea that animals, the same as human beings, 

can feel pain and suffering. However, such claims still cannot do much help in the 

liberal argument on animal cruelty when applying the harm principle. Bentham 

holds the idea that the existence of animals is for producing food for humans278 and 

they do not have the concept of continuing their lives. Therefore, death is not a harm 

to animals. It would be fine for human beings to take away animals’ lives and make 

use of them. The only rule that human beings must follow when killing an animal 

for food is to avoid pain and suffering.279 Following the argument, one would find 

that if pain or suffering is caused in the killings or other cruel actions towards 

animals, Bentham would agree that there is harm. For Mill, he asserts that there are 

low quality and high quality of pleasure and happiness. As human beings are more 

well-developed, human beings could enjoy a higher quality of pleasure than animals. 

That is why he asserts, “[i]t is better to be a human being dissatisfied than a pig 

 
278 Bentham also treats animals as property owned by humans. He just adds ‘treat animals (or the 

property) humanly’ to the property notion. 
279 Bentham, p. 282. 
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satisfied.”280 Human beings need to minimize the pain and suffering of animals so 

that our pleasure and happiness would outweigh animals’ pain.281 This follows the 

argument of the principle of utility which emphasizes an action is moral if the 

pleasure gained exceeds the pain created. According to the principle of utility, if the 

pleasure gained by the abuser outweighs the pain caused to the abused animals, 

animal cruelty will not be immoral. Only if the pain is greater than the pleasure 

obtained, then animal cruelty will be a problem. And Mill expresses that there are 

differences between the pleasure of human beings and animals. Thus, the harm of 

animals may be outweighed when compared with the pleasure of human beings. 

That is why Devlin asserts, “[t]he offence of cruelty to animals can be 

accommodated if protection from harm is extended beyond humanity to all sentient 

beings.”282 Following the arguments of Bentham and Mill, animals, most of the 

time, are not being harmed. The harm principle is not applicable. 

Since the paradigm shift on human mentality towards animals after Bentham 

and Mill, animals as sentient beings are widely accepted by the public. Liberals in 

present days would also agree that animals are living things and can feel pain and 

suffering. Then, the question that remains is whether the harm principle covers non-

human animals. 

 
280 J. S. Mill, Utilitarianism (Oxford: Oxford University Press, 1998) p. 57. 
281 Francione, p. 27. 
282 Devlin, p. 137. 
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Mill asserts in On Liberty that the only warrant for the state to prohibit the 

action of an individual is harm to others. However, Mill does not explain clearly the 

coverage of “harm to others” in his assertion. Whether it covers non-human animals 

is arguable. The coverage of “harm to others” in the harm principle would make a 

great difference in explaining the harmfulness of animal cruelty and the restriction 

of the action. Some liberals may argue that animal cruelty is a self-regarding 

behaviour. These liberals who are the minorities in society uphold the strict version 

of the harm principle. They may argue that anti-cruelty to animal laws are unjust 

and it is an unreasonable restriction of one’s liberty as the behaviour does not cause 

any tangible harm to other human beings. The assertion limits the “others” in the 

harm principle to “other human beings” which should be the original meaning 

defined by Mill. Therefore, it is illegitimate for the government to impose law 

which restricts her citizens in performing some actions that do not harm the “others.” 

From above, the liberals should vote against laws that forbid one being cruel 

to animals because (1) animals would not be harmed or (2) animals would be 

harmed but the harm principle does not cover animals. This does not match with 

the cognition of modern society and puts the liberals into an embarrassing status 

that they may have to support one’s freedom in harming animals. Obviously, such 

a claim would not be accepted even by most liberals themselves. 
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Then, would it be possible for the liberals to argue for the anti-cruelty to animal 

laws? 

4.3.2.2 Harming Others’ Entitled Interests on Property 

The most direct response for the liberal in justifying the legislation of anti-

cruelty to animal laws is by arguing the harming of animals would cause damage to 

one’s entitled interests. Locke claims that animal is a kind of personal property as 

God has granted human beings the rights in the fifth day of Creation.283 If one is 

being cruel to an owned animal, he is harming the rights to property of the owner. 

The harm principle would then apply to the owner, “[o]ne could be prosecuted for 

injuring or killing an animal belonging to someone else, but the injury the law 

considered to be done in such cases was not to the animal but to its owner.”284 Then 

one may have the following two questions unanswered if animals are personal 

property: (a) How the property notion deals with unowned animals, such as wild 

animals and stray animals? (b) How to deal with the cases of animal abuse which 

are caused by the property owner? For question (a), the harm principle will not be 

applied to unowned animals as they do not have any owners and thus, no one will 

be harmed. Some people extended the idea of property like wild animals are owned 

 
283 John Locke, ‘First Treatise of Government, Chap. IX, Sec 92,’ Locke: Two Treatises of 

Government, Peter Laslett ed. (Cambridge: Cambridge University Press, 1960) p. 209 and 

Jerrold Tannenbaum, ‘Animals and the Law: Property, Cruelty, Rights,’ Social Research, vol. 

62(3), 1995, pp. 539-607. Retrieved from https://search-proquest-com.lib-

ezproxy.hkbu.edu.hk/docview/209665007?accountid=11440. 
284 Tannenbaum, ‘Animals and the Law: Property, Cruelty, Rights.’ 
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by the country and thus, killing or damaging wild animals such as the hunting of 

wild elephants for ivory, would be treated as damage to the property of the country 

and such misconduct should be banned. For (b), damaging one’s owned property 

would not cause any “harm to others” for the owners should have full right to 

control their property.285 One can treat his property, that is the animals, inhumanly, 

in his private place. For example, by starving his pet dog. It is a self-regarding 

behaviour and no third party will be offended. Thus, it is also wrong for the state to 

consider passing the anti-cruelty to animal laws in the name of offending others. 

The property notion cannot cover all animals. The liberals still cannot provide a 

generally accepted answer to animal cruelty issues. 

4.3.2.3 The Unsolvable Meat Consumption Challenge 

Then, would the liberals be able to rescue themselves from the embarrassing 

situation if they admit the harm principle also covers animals? Unfortunately, they 

still cannot escape from the status, rather, the new coverage puts them into another 

unsolvable puzzle. 

Some liberals are alert to their situation and thus, they admit the harm of 

 
285 Tannenbaum, ‘Animals and the Law: Property, Cruelty, Rights.’ According to Anthony 

Maurice Honoré (1921-2019), he has distinguished eleven indicators on ownership and they 

are “the right to possess, the right to use, the right to manage, the right to the income, the right 

to the capital, the right to security, the incidences of transmissibility, the incident of absence of 

term, the prohibition of harmful use, liability to execution, and residuary character.” Anthony 

Maurice Honoré, ‘Ownership,’ Oxford Essays in Jurisprudence, Anthony Gordon Guest ed. 

(Oxford: Oxford University Press, 1961) pp. 113-128. 
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animals should be included in the harm principle and human beings may also be 

offended or harmed by the cruel behaviours of the abusers. They agree that even if 

the misconduct is performed privately, one may still feel disgusting when seeing 

the disposal of the animals’ dead bodies in the public place or feel uncomfortable 

when hearing the squealing of animals unavoidably. Then, animal cruelty is an 

other-regarding behaviour, it would harm others and thus, the state could take action 

in preventing it from happening. It seems the liberals may be able to answer the 

controversy on animal cruelty in general but they may not be able to answer whether 

(1) human beings can kill and eat animals, which in some sense is also a kind of 

cruelty and (2) law should be imposed on the killing of animals for meat 

consumption. If they agree that human beings can kill and consume the meat of 

animals, it seems the notion does not match with the harm principle. Contrarily, if 

they follow the harm principle, and harm occurs during the action of animal killing, 

then human beings should not kill animals for food and the government should 

restrict such freedom so as to protect the animals. People around the world should 

be and must be vegetarians. Of course, to the liberals, such restriction is 

unwarranted as making all people vegetarians, obviously, is a violation of individual 

freedom in choosing their lifestyle. The outcome is a contradiction to the doctrine 

of liberalism. For the liberals who quest for the maximum amount of liberty, in 
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return, he has to face more restrictions in his basic liberty. 

From above, no matter which stance the liberals take, conflicts occur. 

In order to avoid the conflicts mentioned, some liberals try to use Bentham’s 

argument on death is not a harm to animals if no pain and suffering are caused 

during killing in justifying the liberals’ permission of human meat consumption 

under the harm principle. But Bentham’s argument also has its defects. He is not 

using the daily definition of harm which is admitted by most common people. 

Bentham shifts the meaning of harm and excludes the loss of life which is the 

greatest harm to a living being. By using distortion, the liberals avoid the 

inconsistency created in their argument. Yet, this is just playing with words and the 

conflict is still there, remains unsolved. Plainly, Bentham’s idea does not do much 

help in clarifying the inference of the liberal stance in animal meat consumption. 

Still, the liberals cannot draw out a definite and consistent answer on the issue under 

the guidelines of the harm principle. 

One of the shortcomings of the liberal claim on animal cruelty when adopting 

the harm principle has been clearly shown in their argument on meat consumption. 

No matter which explanation they take on the coverage of harm, self-contradiction 

is the result and the liberals, undoubtedly, cannot accept the outcome of their 

reasonings. The same occasion happens on liberal reasoning when dealing with 
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animal cruelty in general. On the one hand, to the intuition of most liberals, they 

clearly know that cruelty to animals should be restricted in society as it is cruel 

behaviour that brings no benefits to the animals at all. On the other hand, they also 

clearly know that harm is not a good reason to deal with the issue under the harm 

principle. Other justifications, such as the immorality of the behaviour, are needed. 

But the claim of the immorality of behaviour as justification, evidently, violates the 

central notion of liberalism and this gives no place for the liberals to retreat. Deep 

in the heart of the liberals, they understand that the passing of anti-cruelty to animal 

laws is necessary for a civilized society as such behaviour is barbaric. The laws are 

widely accepted by people who uphold liberalism, but they cannot find a sound 

reason to justify their stance. The conflicting response of the liberals, that is 

upholding the harm principle while supporting anti-cruelty to animal laws, discloses 

not only the drawbacks of the harm principle but also reflects the double standards 

of the liberals- their verdicts can be changed occasion by occasion. 

4.3.3 A Violation of Shared Morality under Legal Moralism? 

The term “animal cruelty” reflects the social consensus on the disapproval of 

the behaviour. Social consensus on animal cruelty provides a sound reason for 

Devlin’s legal moralism to defend animal cruelty as immoral behaviour and thus, it 

is legitimate for the government to restrict the behaviour of cruelty to animals for 
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the safeguard of social cohesion. 

The word “cruelty” is not neutral. It has a negative meaning and reflects the 

value judgment of the speakers or writers. Describing the behaviours as “cruelty to 

animals” is a condemnation of the immorality of the misconducts. The term “cruelty 

to animals” or “animal cruelty” is widely used in society. This, to a certain extent, 

proves the shared morality of modern society. The use of the word “cruelty” reflects 

the discussion of Devlin about immorality and shared morality, “[i]t is not nearly 

enough to say that a majority dislike a practice; there must be a real feeling of 

reprobation.” 286  Animal cruelty is not just disliked by most people. People 

condemn such misbehaviours. 

Devlin also admits in The Enforcement of Morals that the majority of society 

agrees animal cruelty is immoral, “there is hardly anyone nowadays who would not 

be disgusted by the thought of deliberate cruelty to animals.”287 Cruelty to animals 

is bad and inherently immoral. It is the collective judgment of society or in Devlin’s 

words, the opinion of “men in the jury box” or the “right-minded man” or “the 

power of common sense”: 

matters of this sort are not determined by rational argument. Every 

moral judgement, unless it claims a divine source, is simply a 

feeling that no right-minded man could behave in any other way 

without admitting that he was doing wrong. It is the power of a 

 
286 Devlin, p. 17. 
287 Devlin, p. 17. 
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common sense and not the power of reason that is behind the 

judgements of society. … We should ask ourselves in the first 

instance whether, looking at it calmly and dispassionately, we 

regard it as a vice so abominable that its mere presence is an 

offence.288 

Therefore, according to Devlin, it is legitimate for the state to impose laws to restrict 

her citizens’ freedom of being cruel to the animals. The permission of cruelty to 

animals violates the shared morality of society and may eventually cause social 

disintegration. Even using the moderate version of Devlin’s social disintegration 

theory proposed by George, to the moralists, it is still legitimate for the state to 

legislate against cruelty to animals as animal cruelty would weaken social bonding, 

not only the relationship between human beings and animals but also interpersonal 

relationships, such as the relationship between animal lovers and animal abusers. 

 When dealing with the lawsuits about animal cruelty in the courts, the courts 

also stress the social consensus in whether the case would be defined as cruelty 

from the opinion of the general public. The legal definition of cruelty depends on 

whether the majority in society would consider the behaviour as a cruel action. It is 

determined by whether there is any “unnecessary or unjustifiable pain”289 caused 

to the animals. The judgement of the court “depends on whether the judge or jury 

hearing the case thinks that the acts complained of were cruel. The court represents 

 
288 Devlin, p. 17. 
289 Tannenbaum, ‘Animals and the Law: Property, Cruelty, Rights.’ 
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society and social attitudes.”290 This is just the same as the claim of Devlin’s legal 

moralism on shared morality, the feeling of the “right-minded man.” Indeed, there 

may be a discrepancy in the opinion of particular human treatment of animals, for 

example, trapping or fox hunting would be more controversial than bullfighting and 

cockfighting in Western countries like Canada.291 The content of cruelty to animals 

may vary from place to place and from time to time. But the assertion of “cruelty 

to animals, in general, is immoral” is the consensus of people in modern society. 

Former President of the United States of America, Mr. Donald Trump, expressed 

the general antipathy towards animal cruelty in a signing ceremony of a federal 

animals cruelty bill at the White House in November 2019 and he said, “It is 

important that we combat these heinous and sadistic acts of cruelty, which are 

totally unacceptable in a civilized society.”292 

 From the daily language and legal practices, Devlin’s notion of shared morality 

is widely adopted in the discussion of cruelty to animals. Residents of modern 

society have an agreement that is it is immoral to be cruel to animals. Therefore, 

animal cruelty is a violation of shared morality. 

4.3.4 A Damage to the Basic Human Goods under Pluralistic Perfectionist 

 
290 Lorne E. Rozovsky, ‘Cruelty to Animals and the Law,’ The Canadian Veterinary Journal, vol. 

29(8), 1988, p. 668. 
291 Rozovsky, p. 668. 
292 Mihir Zaveri, ‘President Trump Signs Federal Animal Cruelty Bill into Law,’ The New York 

Times, URL=< https://www.nytimes.com/2019/11/25/us/politics/trump-animal-cruelty-bill.html 

>. 
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Theory of Civil Liberties? 

Reviewing the writings of George, one would discover that he seldom writes 

about animal rights or simply, cruelty to animals. But his attitude towards animals, 

clearly, is being influenced by the teaching of Christianity as he is a religious 

believer. In the Book of Genesis of the Bible: 

[t]hen God said, “Let us make humankind in our image, according 

to our likeness; and let them have dominion over the fish of the 

sea, and over the birds of the air, and over the cattle, and over all 

the wild animals of the earth, and over every creeping thing that 

creeps upon the earth.” (Genesis 1:26)293 

The story of creation has once made some people think that Christianity should bear 

the responsibility of the modern environmental problems in Western civilization. 

Human beings are made following the image of God and God has authorized human 

beings to have dominion over the animals. This is exactly how scholars like White 

read the Bible. But the reading of the Bible on the relationship between human 

beings and the environment has changed a lot recently. Many Christians point out 

scholars like White have misread the Bible. The relationship between human beings 

and the non-human world should be read as a kind of stewardship294  under the 

 
293 Chapter 1, The Book of Genesis, URL=< 

http://www.vatican.va/archive/bible/genesis/documents/bible_genesis_en.html.> 
294 Some Christians have made a declaration, titled “An Evangelical Declaration on the Care of 

Creation” in 1994 for declaring the biblical idea on stewardship in the relationship between 

human beings and the natural environment. The full text of the declaration could be found in R. 

J. Berry ed., The Care of Creation: Focusing Concern and Action (Leicester: Inter-varsity 

Press, 2000) pp. 17-22. Scholars like Ronald J. Sider (1939-), Alister E. McGrath (1953-) and 

Bauckham welcomed the idea of stewardship and expressed their point of view in ‘Biblical 

Foundations for Creation Care’ (pp. 43-49), ‘The Stewardship of the Creation: An Evangelical 

Affirmation’ (pp. 86-89) and ‘Stewardship and Relationship’ (pp. 99-106) respectively. The 

three articles can also be found in The Care of Creation: Focusing Concern and Action. 
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teaching of the Bible. Human beings should act as “agents” of God, taking care of 

the entire world. Indeed, most Christians believe that there are differences between 

human beings and animals. George also admits that he shares the same beliefs as 

most Christians and could not agree with the animal rights advocates. However, this 

does not mean that George agrees that human beings can do something inhumane 

to animals or be cruel to animals. He straightforwardly writes about his attitude and 

admits that he stands against cruelty to animals in the article which defends his 

colleague, Singer, titled, ‘Defend Academic Freedom -- Even when You Disagree’ 

and says, “[a]lthough I do not countenance cruelty to animals, I do not consider 

them to be equal, much less superior in some cases, to human beings in fundamental 

worth and dignity.”295  Animal welfare or animal rights, surely, is not a kind of 

human civil liberties or human rights, according to George and in his statement, 

George distinguishes two different animal-related issues. One is animal cruelty and 

the other is animal rights. Obviously, George would not support cruelty to animals, 

but he, unlike Linzey, is in doubt about animal rights. With such a stance, how 

would George’s PPT reason about the immorality of animal cruelty? Would it be 

possible to expand his originally human-based PPT to cover issues related to human 

beings and non-human beings? In order to answer these questions, animal cruelty 

 
295 Robert P. George, ‘Defend Academic Freedom-- Even when You Disagree,’ The Philadelphia 

Inquirer, URL=<https://www.inquirer.com/philly/blogs/thinktank/Defend-academic-freedom---

-even-when-you-disagree.html.> 
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and its related laws can serve as a test case. 

To begin, cruelty, undoubtedly, is not a kind of basic human goods and so does 

cruelty to animals as discussed above on the negative meaning of the word. Thus, 

cruelty to animals does not have intrinsic value. 

Then, should there be freedom named freedom to cruelty to animals and would 

such freedom have any instrumental value? Assuming, in a society, that human 

beings have the liberty to be cruel to animals, would George support the government 

not to impose any laws on animal cruelty so as to strive for the balance of civil 

liberties and public morality? One could reason about the Prevention of Cruelty to 

Animals Ordinance of Hong Kong, or anti-cruelty to animal laws in general by 

following George’s arguments of his PPT. 

In an imaginary state where there is no law against animal cruelty directly, 

people can abuse animals in designated location or their private place and at any 

time if he follows the policy of “Abusing Animals and Dead Animal Bodies 

Disposal Scheme.” The state sets up a disposal system such that the body of dead 

animals could be put into a tailor-made black plastic bag and the bag has the 

function of deodorization. Such an arrangement could make sure nobody would be 

offended by the dead body. There are stations for dumping the bags. All citizens 

know about the disposal system and when once they saw someone throwing away 
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the black bags in the stations, they would relate these bags to animal cruelty. The 

state is free from the nuisance and the stinky smell caused by dead bodies or abused 

animals. Julia is a citizen of this state, is a religious believer who upholds the notion 

of the sanctity of life. Her neighbour enjoys the freedom of cruelty to animals very 

much and would beat or even kill the animals every mid-night at his home. Julia 

would not hear any screaming from the animals and there is no rotten smell coming 

from her neighbour’s house. What Julia knows about her neighbour’s behaviour is 

that he would bring back at least one animal every day when he comes home from 

work and the next morning, he has the tailor-made black bag, with something in it, 

in hand. Julia regards cruelty to animals, by nature, as immoral behaviour. Therefore, 

Julia, together with other citizens who share the same perspective, urges the 

government to enact laws on banning and preventing animal cruelty. 

According to George, civil liberty would have its instrumental value if it can 

help people to pursue the basic human goods. The freedom of cruelty to animals 

does not have any instrumental value as it does not play any role in the human 

pursuit of basic human goods. Conversely, animal cruelty has defective impacts on 

the quest for the goods. 

4.3.4.1 Corrupting the Moral Character of Human Beings 

To the moralists, cruelty to animals is immoral conduct that would corrupt the 
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moral character of human beings: leading one to have a higher motivation to do 

morally bad things. The behaviour of cruelty, hence, is immoral in itself. Kant has 

once described how one’s attitude towards animals reflects and affects his 

personality: 

If a man shoots his dog because the animal is no longer capable of 

service, he does not fail in his duty to the dog, for the dog cannot 

judge, but his act is inhuman and damages in himself that 

humanity which it is his duty to show towards mankind. If he is 

not to stifle his human feelings, he must practice kindness towards 

animals, for he who is cruel to animals becomes hard also in his 

dealings with men.296 

He introduces two issues in the above quotation: (1) the intrinsic value of human 

nature and (2) cruelty to animals would lead to cruelty to human beings.297 Kant 

directly addresses that cruelty to animals would damage oneself, namely his 

personality or moral character, inherently as he is performing something inhuman. 

Kant uses a man shooting his dog to illustrate how one’s moral character being 

damaged by the misconduct of animal cruelty. The dog-shooting man will have a 

higher inclination to forgo his moral duty towards other human beings eventually. 

If one performs crueller behaviours, his moral personality would be more easily 

corrupted. It is a violation of promoting virtue that leads one to become a better 

person. Since moral corruption is intrinsically bad, according to the legal moralists, 

 
296 Immanuel Kant, ‘Moral Philosophy: Collin’s Lecture Notes,’ Lectures on Ethics, P. Heath and 

J.B. Schneewind ed. and trans. (Cambridge: Cambridge University Press, 1997) p. 212. 
297 The second issue will be discussed in the later part of this section. 
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the government can use legal means to discourage her citizens to perform any form 

of immoralities that may be “harmless” to others. George states his agreement with 

the pre-liberal legal moralists on the functions of law in Making Men Moral that 

“laws forbidding certain powerfully seductive and corrupting vices (some sexual, 

some not) can help people to establish and preserve a virtuous character.” (p. 1) 

This can be done by preventing people from making immoral choices that would 

lead to “(further) self-corruption.” (MMM, p. 1) Thus, according to George’s legal 

moralism, freedom of cruelty to animals could be restricted by laws for the laws 

could do a favour in preventing people from making evil choices. 

In the story, immorality is the only reason why Julia requests the government 

to take action in restricting animal cruelty. She is neither harmed directly nor 

offended by the behaviour of animal cruelty as she cannot witness the abusive 

activities, cannot see the dead body, or even there is no smell. But she still 

recognizes that the behaviour of animal cruelty would damage the personality of 

the citizens by her ability of reasoning and infers that it is morally wrong to be cruel 

to animals, taking the life of others. George would agree with Julia and suggest the 

government of the imaginary state to pass the anti-cruelty to animal laws as the 

freedom of cruelty to animals cannot promote the virtue of her citizens and would 

hinder people to pursue the basic human goods. According to George, “[a] morals 
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law may prevent moral harm, thus benefiting a potential wrongdoer, simply by 

protecting him from the (further) corrupting impact of acting out the vice.” (MMM, 

p. 46) The government should only safeguard the freedom of her fellow citizens if 

the actions are promoting virtue which makes one incline to do good. Animal 

cruelty only makes one perform morally bad behaviours. And with the aid of the 

anti-cruelty to animal laws, one would then be restricted to perform animal cruelty 

and he would become a person with good moral character and a positive attitude 

towards moral issues. 

4.3.4.2 Unable to Promote the Basic Human Goods 

Besides, cruelty to animals cannot promote basic human goods, especially the 

good of life and sociability. That is why the behaviour should be legislated under 

George’s legal moralism. As mentioned, Kant believes if one treats animals well, 

he will also treat human beings in a good manner. Moreover, one can regard “cruelty 

to animals as precursor to cruelty to humans.”298  The belief of Kant does have 

empirical support. Real-life cases on domestic violence show that they have a close 

relationship with animal abuse. Evidence has shown that crimes of animal abuse 

and human violence would lead to one another.299 Some legal enforcement units 

are “waking up to the reality that pet abuse often coincides with child abuse, spouse 

 
298 Botchway & Masmalani, p. 186. 
299 Kristi Reimer, ‘Cruelty,’ Veterinary Economics, vol. 48(4), 2007, p. 33. 
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abuse, and elder abuse”300 as mentioned in professional veterinary journal articles. 

Offenders of animal cruelty would incline to commit domestic violence or other 

forms of violent behaviours towards human beings. Starting from animals, these 

offenders escalate the intensity of their violence. 

Cruelty to animals violates the basic human good of life. According to Finnis, 

the human good of life is “[t]he vitality which puts a human being in good shape 

for self-determination.” 301  Clearly, the basic human goods of life would be 

damaged as people may be threatened for being harmed or becoming a victim of 

violent behaviours. They then cannot have a healthy life for determining their entire 

life. If one is being killed in domestic violence, he even cannot have the chance to 

pursue the basic human goods. But with the anti-cruelty to animal laws, society 

would also obtain a message that life, no matter human or animals, is precious. One 

should not take away the life of others easily. One must bear the responsibility and 

receive the corresponding sanctions if he ends the life of a third party. The basic 

human good of life would then be promoted by the enforcement of the law. 

For the good of sociability or friendship, animal cruelty also goes against it. 

Finnis states that “[f]riendship involves acting for the sake of one’s friend’s 

purposes, one’s friend’s well-being.”302 From the perspective of George, sociability 

 
300 Reimer, ‘Cruelty,’ p. 32. 
301 Finnis, Natural Law and Natural Rights, p. 86. 
302 Finnis, Natural Law and Natural Rights, p. 88. 
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is the promotion of co-operation and communication. Animal cruelty does not bring 

any positive influences on the co-operation and communication between human 

beings. Cruelty to animals would bring harm to the interpersonal relationship. 

Domestic violence damages the human basic goods of sociability between family 

members as the animal abusers would have a very high opportunity to harm his 

family and such action is not for the good of other human beings. Many people who 

suffered from domestic violence would leave his home or get a divorce. This is not 

promoting the good of sociability as the bonding between people is weakened. 

On the contrary, the laws on anti-cruelty to animals can do human beings a 

favour by advancing the co-operation of people. People would work with one 

another for the sake of animals, to build up an animal abuse-free society. They 

would cooperate to carry out the law and make more people understand the 

immorality of animal cruelty. People, especially animal lovers, would work together 

to promote the wrongness of being cruel to animals, helping to prevent the 

happening of animal abuses if there is anti-cruelty to animal laws. Animal lovers or 

people with the same belief may come together and form non-governmental 

organizations which aim at promoting animal welfare and supervising the 

enforcement of anti-cruelty to animal laws. In the name of the sanctity of life, Julia 

and other citizens in the imaginary state join together and ask the state government 
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to take legal action against animal cruelty. This is what actually happened in reality, 

for example, the rally that took place in May 2019 in Hong Kong was organized by 

some of the lawmakers and animal protection associations. Two of their demands 

are to raise the maximum penalty in the Prevention of Cruelty to Animals Ordinance 

and to enact an ordinance on animal welfare. The demonstration attracted 6,000 

Hongkongers to participate,303 some of them are pet owners while some are not, 

which is also a reflection of human co-operation. During the co-operation in 

fighting for the animal well-being and supervising the enforcement of the related 

ordinance, communication is also essential. People have to exchange their points of 

view. Debates and discussions are unavoidable. But people can have the opportunity 

to communicate with one another for the sake of the betterment of anti-cruelty to 

animal laws. People stand together in fighting for the same target and there is 

stronger solidarity between human beings. 

Other than that, anti-cruelty to animal laws can also give a hand in preventing 

child abuses as well as spouse abuses, “[b]y prohibiting the infliction of certain 

kinds of pain upon animals, it was said, the [anti-cruelty to animal] law would 

encourage people to treat each other better.”304 People could enjoy society with 

 
303 Ng Kang-chung, ‘Thousands March for Animal Rights in Hong Kong with Protesters 

Demanding Abusers Get 10 Years behind Bars,’ South China Morning Post, URL=< 

https://www.scmp.com/news/hong-kong/health-environment/article/3010854/thousands-

march-animal-rights-hong-kong >. 
304 Tannenbaum, ‘Animals and the Law: Property, Cruelty, Rights.’ 
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harmony with the aid of anti-cruelty to animal laws. And thus, the human good of 

sociability which Finnis asserts as “in its weakest form is realized by a minimum of 

peace and harmony amongst persons,” 305  could be pursued through the 

enforcement of anti-cruelty to animal laws. 

But it seems the above discussion cannot touch the core issue of animal cruelty. 

The goods of animals are absent from the discussion. The discussion is a bit indirect 

to the animal itself and the focus has been placed on the instrumental value of 

animals, saying how protecting them will benefit human beings. 

4.3.4.3 Expanding the Coverage of the Basic Human Goods to Animals 

The concept of the basic human goods in no matter the new natural law theory 

or George’s legal moralism refers to the goods of human beings and associates with 

the experience of human beings. The goods of other beings seem not their concern. 

It basically is an anthropocentric idea. From this point of view, it is quite similar to 

the original version of Mill’s harm principle in which the “others” refers to human 

beings. Then, would it make George’s legal moralism, like Millian liberalism, 

cannot provide a justified and reasonable answer to legislate against animal cruelty? 

The liberals can try to extend the meaning of “others” in the harm principle to 

animals as mentioned in the previous section, but it seems such an attempt is not 

 
305 Finnis, Natural Law and Natural Rights, p. 88. 
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successful. If the framework of George’s PPT extends from human beings to 

animals, including the life of animals and the human-animal relationship, would 

George provide a different answer? Different from the liberals, George’s PPT would 

still be able to provide consistent justification to legislating against animal cruelty 

even his framework is expanded to include animals. 

Although the human good of life in Finnis refers to human beings only, the 

idea could also extend to animals. Contemporary environment theology admits that 

animals, as creations of God, also enjoy the same love of God and have intrinsic 

value as human beings for “[t]he idea that love or justice are central features of 

God’s purposes for human life, and for the life of the non-human world.” 306 

Besides, animals also depend on their life for making decisions which would benefit 

themselves. The determination of an animal may not be as sublime as the one made 

by human beings. But it does need to decide on matters like where to go or what to 

do in the next moment. This is also a kind of controlling oneself, a kind of self-

determination. The loss of life obstructs its ability to self-determination. One of the 

misconducts that are included in animal cruelty is the killing of the animal. No 

matter how one weighs the life of an animal, whether it is the same as a human 

being or less superior than a human being, killing an animal is an act of taking away 

 
306 Michael S. Northcott, The Environment and Christian Ethics (Cambridge: Cambridge 

University Press, 1996) p. 205. 
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its life. Killing is a violation of self-preservation, to continue living on this planet 

Earth, and the animals’ wills in making decisions on themselves. Preserving life is 

desirable for all living things. 

Even the cruel behaviours would not cause death to the animals, it does not 

mean those non-life-taking behaviours do not violate the good of life. Being cruel 

to animals damages the animals physically and mentally. This means the animals 

may not be able to be in good shape and they may lose their energy for self-

determination. It is worthy for living beings to pursue the good of life. Cruelty to 

animals cannot perform such a function and thus, it should not be encouraged by 

society. 

Imposing anti-cruelty to animal laws could decrease the number of animal 

cruelty, the most serious form of which is causing death to the animals, by applying 

deterrent punishments to the offenders. With fewer cases of animal cruelty, the 

probability of animals being killed would be lower, the greater opportunity for the 

animals to live a life. In the imaginary state mentioned above, since no direct law 

in restricting animal cruelty is enacting, lots of animal lives are lost every day. 

Julia’s neighbours would take away the lives of animals easily since he need not 

bear any legal responsibility. However, if there is any animal protection law enacted 

in the state, the law would be able to bring out message on the attitude of society 
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towards animal cruelty and stop Julia’s neighbour from killing animals frequently 

as he may be afraid of being punished or may learn that it is a bad idea to kill 

animals. To the moralists, with the implementation of the anti-cruelty to animal laws, 

the lives of animals will be protected. 

Similarly, George’s framework on the good of sociability could also slightly 

extend to animals when dealing with the issue of animal cruelty as the human-

animal relationship plays a crucial role. Human beings cannot pursue the human 

good of sociability if animal cruelty happens. Cruelty to animals, assuredly and 

straightforwardly, destroys the relationship between human beings and animals. 

Animals, other than non-wild or non-stray animals, are likely to develop a good 

relationship with human beings, for instance working or pet dogs and cats, racing 

horses, dolphins for the use of entertainment, or even cattle for milk production. If 

they have been loved and well treated by human beings, they will be willing to 

follow the owner’s order and show their attachment, for example through licking 

its owner. On the contrary, if human beings do not treat the animals well, powerless 

animals will be afraid of human beings. Abused animals may act unfriendly towards 

human beings. For example, a dog that has been abused by its owner by beating 

would not let people pat it as easily as other pet dogs and may bark at strangers 

loudly, and a dog with a starving abused record would not let people touch its food 
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when it is having meals. Even these dogs were being adopted by new owners who 

love them very much, they still stay alert to human beings.307 The abused animals 

do not trust human beings easily and the bonding between human beings and 

animals is broken. Thus, the co-operation between human beings and animals 

would be weakened or, in the worst case, no longer exists. 

 Also, cruelty to animals violates the human good of sociability by working 

against the well-being of animals. For example, Andy abuses his pet dog by not 

giving food and little water to it. He is treating it badly by making it starve. To many 

people, this is not for the good of the animals, no matter he is an animal lover who 

sees cruelty to animals as doing evils to their companions or those who do not treat 

animals as friends. This also happens in the mentioned imaginary anti-cruelty to 

animal law-free state. The animals in the state are under fatal threats most of the 

time. They cannot enjoy the well-being of their lives. But with the related laws, 

their lives, as well as their well-being, will be protected. Thus, Julia and the other 

citizens’ actions help the animals, and this promotes the friendships between the 

civilians and the animals in the state. 

 The enforcement of anti-cruelty to animal laws would have little effect on 

those who already are animal lovers, but the law could bring a better relationship 

 
307 These are the real-life pet stories from the friends of the author. 
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between ordinary people and animals as these people would have a deeper 

understanding of the wrongness of being cruel to animals. Law could neutralize 

those who have a negative attitude towards animals. They may want to avoid being 

punished or wholeheartedly feel guilty for doing bad things to animals. Viewing the 

issue comprehensively, anti-cruelty to animal laws could improve the human-

animal relationship. 

Freedom of cruelty to animals does not have any value at all while anti-cruelty 

to animal laws has instrumental value. The behaviours of animal cruelty only 

produce negative effects on human beings, has done nothing good to the human 

basic goods and thus, is an obstacle for people’s quest for a morally good life. It is 

unnecessary for a state to safeguard such individual liberty. Morality ranks higher 

on the list here. Therefore, to George, it would be legitimate for the government to 

restrict her citizens from being cruel to animals. 

4.4 Summary 

This chapter discussed the legitimacy of restricting individuals in performing 

acts on cruelty to animals through the application of Mill’s harm principle, Devlin’s 

social disintegration theory and George’s PPT. Earlier in this chapter, a brief history 

on the establishment of anti-cruelty to animal laws was being introduced and the 

two concepts on the value of animals, that is instrumental and intrinsic value, were 
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discussed. 

Animal cruelty, to most people, is a kind of immoral behaviour. Many people 

may just simply allege the immorality of cruelty to animals by their conscious or 

intuition without any reasoning. Some of them may reason about cruelty to animals 

as harm to the animals, making them suffer. Only a few may reply in a manner that 

animal cruelty is inherently immoral. By applying the mentioned theories which 

help in justifying the legal enforcement of morality, one would find that Mill’s harm 

principle has difficulties in explaining the legitimacy of restricting the animal 

cruelty behaviours while the remaining two provide more reasonable arguments. 

The deficiency of liberal reasoning is on the terminology of the term “harming 

others.” Different meanings provide different explanations on whether animal 

cruelty should be banned by the government. Animals are included or not included 

in the meaning of “harm to others” results differently. Other than that, animals as 

personal properties also affect the explanation. Considering animal cruelty with the 

harm principle, one would only obtain the result that animal cruelty should be 

banned by the government under the conditions that (1) animals are sentient beings 

and (2) the meaning of “harm to others” expands to all sentient beings. But most 

importantly, the reasoning of the liberals seems to bring out self-contradicting 

outcomes. They cannot provide consistent replies on the animal-related issues when 
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using harm as the rationale. For Devlin’s legal moralism, it is quite clear that animal 

cruelty is a shared morality. This can be proved by using the term “cruelty” in daily 

languages. Therefore, it is legitimate for the government to restrict cruelty to 

animals so as to safeguard social cohesion. Reviewing animal cruelty with George’s 

perfectionist theory, one would also infer an affirmative answer for the state to limit 

animal cruelty. Cruelty to animals has neither intrinsic nor instrumental value. It is 

not an intrinsic value as it is not a basic human good and it is not an instrumental 

value as it cannot promote human virtue. In addition, it damages the co-operation 

and communication of human beings, ruins the human-human relationship and 

human-animal relationship. The behaviours, itself, violate the basic human good of 

life and sociability as it takes away lives and weakens social bonding. It deepens 

people’s inclination in doing immoralities and cannot help them to pursue a virtuous 

personality. Banning her citizens from participating in animal cruelty activities 

would be justified by George’s theory. According to George, the enforcement of 

animal protection laws, in this chapter, identified as anti-cruelty to animal laws has 

the function of preventing further moral corruption and promoting a morally good 

life. 

Through the application, the merits and demerits of George’s theory in 

justifying legal enforcement of morality have been noticed. A detailed and critical 
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assessment of George’s PPT will be conducted in the next chapter. 
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CHAPTER V 

Pluralistic Perfectionist Theory: Challenges and Replies 

 Thus far, the details of George’s PPT and its application to a daily example, 

which is the case of cruelty to animals and its related laws, have been introduced 

and discussed in Chapter 3 and Chapter 4 respectively. This chapter will be devoted 

to evaluating whether George’s PPT can give reasonable replies to some foreseeable 

challenges. 

 Borrowing the idea of basic human goods in Finnis-Grisez’s natural law theory, 

George develops his PPT, arguing that only those basic goods on the list are 

intrinsically valuable, and other values are instruments that help in achieving the 

basic human goods. Therefore, the government should promote behaviours that are 

good for the cultivation of basic human goods. To George, this is the solution for 

balancing civil liberties and the enforcement of morality as well as to protect the 

status of morality in law. But George was anxious about the applicability of his PPT 

when he wrote Making Men Moral. He, himself, also acknowledged the limitations 

of the theory, saying it is just a framework and may not be able to solve all 

controversies in laws associated with morality. The application in the previous 

chapter affirms the reasonableness of his theory in explaining the importance of 

legislating immoral misconduct. The applicability of George’s theory on the 

restriction of cruelty to animals strengthens the arguments of the moralists. 
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However, this does not mean George’s theory is a perfect one without any 

deficiency or controversy. It seems his PPT would still have to face different 

challenges. 

 The discussion in this chapter will concentrate on several challenges which 

George’s PPT would have to face. It actually addresses two major issues which are 

important to George’s PPT. They are the discussion on the basic human goods and 

the discussion on the value of liberty. The challenges to the foundation of George’s 

theory, that is the list of the basic human goods will first be discussed. The 

discussion will be based on the following hypothesis: With the characteristics of the 

basic human goods introduced by the new natural law theorists, George’s PPT 

would still be able to have a solid foundation and thus, his notion of morals 

legislation can be justified. According to George, his theory is for striving a balance 

between civil liberties and public moralities. Thus, liberty also plays a crucial role 

in his theory. The value of liberty is another controversy that George’s PPT will 

have to deal with. The argument in this part of the discussion assumes George’s 

PPT provides a comparatively conservative status to the value of liberty, but his 

PPT can still be defended. This chapter will analyze the reasonableness of these 

challenges, to see whether George’s list of basic human goods is incomplete, 

whether it is a problem for PPT if the items in the list are incommensurable and 
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non-hierarchical, whether he has devalued liberties which provides an opportunity 

for the rise of tyranny and forces one to do good. 

5.1 Controversies on the Foundation: List of Basic Human Goods 

As Jonathan Peterson says, “Robert P. George grounds a theory of the 

enforcement of morals in the New Natural Law theory… public moral judgements 

are grounded in a conception of the basic human goods that the state is entitled to 

protect.”308 The first controversy is associated with the idea of basic human goods. 

Whether the foundation of George’s theory is solid enough depends on the 

reasonableness of its conceptual framework. The components and features of the 

list of basic human goods will influence the strength of the theory. 

Unfortunately, it seems there is no perfect base for almost every ethical theory. 

Therefore, it is important for one to review the security of the foundation of a theory 

and to discuss its inadequacies so that a better explanation of the conceptual 

framework would be figured out. 

5.1.1 The Characteristics of the Foundation 

George’s legal moralism adopts a pluralistic framework. Different from 

monism which emphasizes the value of a single element, two or more values in a 

pluralistic ethical theory would be treated as intrinsically valuable. The pluralistic 

 
308 Jonathan Peterson, ‘Enforcement of Morals,’ New Catholic Encyclopedia Supplement 2012-

2013: Ethics and Philosophy, vol. 2, Detroit: Gale Cengage Learning in Association with 

the Catholic University of America, 2013, p. 460. 
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idea in George’s PPT or in Finnis-Grisez’s new natural law theory could be easily 

understood from the highlight of the seven or eight basic human goods. All these 

basic human goods are non-comparable under the same standard. They are self-

evident309, ends-in-themselves, and intrinsically valuable.310 Since they have such 

characteristics, one cannot justify them through other resources, “the basic goods 

are reasons with no further reasons, they are primary principles.”311 These goods 

must be understood by the realization of a person. The Grisez School suggests one 

could ask series of questions to discover the “most basic” reason for action, such as 

“Why do I do what I do?” and “Why do other people do what they do?”312 For 

example, when one was being asked why he would like to have a gathering with his 

friends. The answer would be he wants to meet his friends as he treasures the 

friendship between them.313  If a particular value fits in the requirement, then 

 
309 Finnis has spent a chapter in Natural Law and Natural Rights to illustrate the new natural law 

theorists’ notion on “the sense in which such basic values are obvious (‘self-evident’) and even 

unquestionable.” The basic values are the same as the basic human goods as Finnis uses basic 

values to describe the seven basic human goods in the later part of the chapter. Finnis, Natural 

Law and Natural Rights, pp. 59-90. 
310 George, by referring to Finnis, also states the natural law theorists’ claim on the intrinsic value 

of the basic human goods, “Natural law theorists… hold that friendship, knowledge, virtue, 

aesthetic appreciation, and certain other ends or purposes are intrinsically valuable. They are 

intelligibly ‘choice worthy,’ not simply as means to other ends, but as ends-in-themselves. 

They cannot be reduced to… emotion, feeling, desire, or other subrational motivation factors.” 

Robert P. George, ‘Natural Law,’ Harvard Journal of Law and Public Policy, vol. 31, no. 1, 

2008, p. 178. 
311 Germain Grisez, Joseph Boyle and John Finnis, ‘Practical Principles, Moral Truth, and 

Ultimate Ends,’ American Journal of Jurisprudence, 32, 1987, p. 110. 
312 Grisez, Boyle & Finnis, pp. 106-107. 
313 Rufus Black provides an example in uncovering the basic human good and he writes, “[f]or 

example, I might ask ‘What are you doing this evening?’, to which you might reply, ‘I am 

going out for dinner with my friends tonight’. I might push the issue by asking again, ‘Why?’ 

You might reply- knowing I was a philosopher because only philosophers ask such obvious 

questions- ‘Because I haven’t seen them for a while and it would good to catch up’. Again, I 

could ask, ‘Why do you want to catch up with them?’, to which the response would doubtless 

come, ‘Because I want to maintain my friendship with them’. Finally, I would ask, again, 
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theoretically, it could be a candidate for the basic human goods. 

5.1.2 The First Challenge: A Completed and Consented List? 

The foundation of George’s PPT, which is the list of the basic human goods, 

is incomplete is the first challenge that George has to face. 

George adopts the conceptional framework of basic human goods in Finnis-

Grisez’s natural law theory for his PPT. Grisez introduces eight forms of basic 

human goods while Finnis develops his version by indicating seven basic human 

goods and later, adds the eighth basic human good in his list as mentioned in 

Chapter 3. The action of adding items in the list of basic human goods naturally 

leads one to suspect whether the list is a completed one or question whether the 

items in the list could be added or deleted arbitrarily. 

Some may argue that George’s PPT is unreliable as the changeability of the 

items in the list increases the instability of the foundation. As mentioned, the 

pluralistic character of the foundation in the new natural law theory makes a value 

a basic human good if the value could pass through the test of self-justification on 

doing things. To these commentators, the flexibility in defining the basic human 

 
‘Why?’ And to this your reply is likely to be simple, ‘Because I value my friendship with these 

people’. Here you are offering ‘friendship’ as a practical reason which explains and justifies 

what you are doing. … because it reveals that the pursuit of friendship can be a reason for 

acting that requires no further reason to justify it.” Rufus Black, ‘Introduction: The New 

Natural Law Theory,’ The Revival of Natural Law: Philosophical, Theological and Ethical 

Responses to the Finnis-Grisez School, Nigel Biggar and Rufus Black eds. (Aldershot: 

Ashgate, 2000) p. 6. 
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goods is problematic since the point of realization of the “most basic” reason may 

stop at different values according to the reasoning of different people. This can be 

shown in the consideration of the following two situations on marriage and 

knowledge: 

Situation 5.1: Kelvin proposes to Lily. Lily asks, “Why do you 

want to marry me?” Kelvin answers, “Because I 

value the marriage with you.” Then, Lily, again, 

asks, “Why?” Kelvin replies, “No other reasons. 

Just because I believe marriage is a basic human 

good and it has intrinsic value.” After hearing 

Kelvin’s explanation, Lily gets angry because she 

believes “love” should be the “most basic” reason 

for Kelvin’s proposal. 

Situation 5.2: Jacky and his mother agree that Jacky should 

pursue a master’s degree after his undergraduate 

graduation. But the rationales behind Jacky’s 

further education between the two are different. 

Jacky believes that knowledge is precious and 

valuable. Therefore, he would like to continue his 

study. However, his mother thinks knowledge is 

just a kind of instrument for better job placement in 

society. Better job opportunities would result in a 

higher salary and social status. With a higher 

income, Jacky could treat her better. Filial piety is 

the “most basic” reason for the mother’s agreement. 

From the two examples above, it is clear that there may be the risk that the “most 

basic” reason for action among different people would be different. The consensus 

on the list of basic human goods may not be achieved easily. Therefore, the list 

would never be a completed one and it is problematic to make such a loose item to 

be the foundation of an ethical theory. 
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5.1.2.1 The First Reply: Absolutism VS Prima Facie Evidence 

Following the line of the argument of the challengers, one would conclude that 

the basic human goods vary from person to person. One may agree with the seven 

basic human goods of George and others may agree with Finnis’ eight basic human 

goods or agree with several goods which are completely different from George’s or 

Finnis’. If so, the foundation of George’s legal moralism is not substantial enough 

and would eventually weaken the legitimacy for the state in legislating morality as 

there is no consensus on the list of basic human goods which should be promoted 

by society. 

However, people with such claims focus too much on questing for an absolute 

rationale behind the answer to an ethical problem. Indeed, rationales to moral 

controversies shall never be absolute. The reasoning behind people with the same 

moral stance could be different. It is not necessary to follow absolutism in modern 

ethics. Rather, reviewing ethical issues with the idea of prima facie evidence would 

be more advisable. Therefore, it is unnecessary to force an ethical theory to provide 

an absolute list of values for one to follow and act on. If one thinks out of the box 

of absolutism, the changeable list of basic human goods does not cause decisive 

trouble to George, provided that some conditions are fulfilled, such as (1) there are 

some points of overlapping on the values between different lists or (2) a significant 
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degree of consensus on the core values. 

Absolutism in philosophy assumes there is one ultimate and absolute reality, 

it is “the assumption of absolute existence corresponds to the possibility of absolute 

truth and absolute values.” 314  Following absolutism, undoubtedly, one would 

search for the absolute values in the list of basic human goods. If an ethical theory 

cannot provide the list of absolute values, those who uphold absolutism would 

declare there is fatal inadequacy in the theory. Yet, as mentioned, the perspective of 

absolutism is unnecessary. Abandoning absolutism and admitting partial relativity 

in ethics does not mean one must accept ethical relativism; rather, one should 

borrow the concept of prima facie evidence as the main idea in dealing with moral 

values. 

Prima facie evidence, according to Oxford Dictionary of Law, means 

“[e]vidence of a fact that is of sufficient weight to justify a reasonable inference of 

its existence but does not amount to conclusive evidence of that fact.”315 Until there 

are enough reasons or new experiences to suspect the legitimacy of the evidence, 

they would be treated as trustable sources for making arguments. But if significant 

defeaters appear and prove the evidence no longer legitimate, its candidature should 

be overridden and be removed. The items in the list of basic human goods of the 

 
314 Hans Kelsen, ‘Absolutism and Relativism in Philosophy and Politics,’ The American Political 

Science Review, vol. 42(5), 1948, p. 906. 
315 Jonathan Law ed., A Dictionary of Law 8th ed. (Oxford University Press, 2015). 
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new natural law theorists, no matter the number is seven or eight, could be treated 

as prima facie candidates. One could take them as the intrinsically valuable basic 

human goods until there are enough reasons or new experiences to adjust the list. 

At least, at this moment, to the knowledge, common sense, or moral intuition of 

human beings, the goods in the list are the clusters that most people would not deny 

their precious value in promoting human virtue. 

Then, it would be fine for George to have the seven mentioned basic human 

goods in his PPT and it would also be fine for Finnis to modify his list by adding 

the good of marriage. At the same time, anyone who would like to amend George’s 

list of basic human goods should also be welcomed. Only if there is prima facie 

evidence to support these candidates are treasurable values to most human beings, 

they can be added to the list. At the end of the day, people should adopt different 

values in dealing with different ethical controversies. One cannot use one single 

value to solve all moral problems. Of course, the value would be deleted from the 

list if there is evidence showing it no longer or cannot promote human virtues. 

Therefore, the number and the coverage of the basic human goods in George’s 

PPT is not a decisive problem for his theory. It is normal to have an incomplete list, 

but the matter is under what circumstances, one should and could amend the list. 

Rather, the methodology that George reasons for the governmental promotion of 
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basic human goods through morals laws are more important. 

5.1.2.2 The Second Reply: Fine to Replenish the List of Basic Human Goods 

As discussed in the previous section, it is not a problem to amend the list of 

basic human goods. However, one could suspect that George is a bit conservative 

about the list of basic human goods. Modifications on the list would help George’s 

PPT cope with the social environment better. New items should be added to the list. 

Those who insist George’s list of basic human goods is incomplete may argue 

that some of the values which most people would treasure in today’s world are not 

on the list of basic human goods, for example, love, integrity, freedom, and 

happiness. The missing of some commonly known values makes one uncertain 

about the completeness of the list on basic human goods. For love or integrity are 

values related to the relationship of people, George will answer that both love and 

integrity are instruments for people to pursue the basic human good of sociability. 

The new natural law theorists could indeed provide a reasonable argument as 

mentioned, but whether ordinary people would accept the explanation is another 

question. Yet, if one still cannot accept the exclusion of love and integrity in the list 

of basic human goods, according to prima facie evidence, these two candidates 

could also be added to the list for they are also two important values which, to the 
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moral intuition of most human beings, are intrinsically valuable. 316  And it is 

believed that George would not oppose promoting love and integrity in society as 

they are also true virtues of human beings. 

For the controversies on freedom and happiness, the discussion on freedom 

will be carried out in Section 5.2 as the concept of freedom plays an important role 

in George’s theory. The discussion in the remaining part of this reply will focus on 

the dispute of the status of happiness. 

The controversial status of happiness as an intrinsic value, to some extent, is 

influenced by the excessive promotion of hedonism. The stress on happiness in 

advertisements or business campaigns in modern society which focus too much on 

making profits and earning money provides a negative image of the value of 

happiness. When dealing with issues related to happiness, one needs to distinguish 

different types of happiness as the term is vague. The term “happiness” could be 

used to describe mental happiness such as the satisfaction of finishing a task and 

physical happiness such as the sensation from having delicious food. Happiness 

could be described in a normal sense, such as the happiness of being with family or 

friends, having a good meal. Such kind of happiness is accepted by most people. 

On the contrary, there is also happiness in an abnormal sense, for example, the 

 
316 Integrity is a basic human good in Grisez’s new natural law theory as mentioned in Chapter 3. 
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happiness that a serial killer gains from taking lives. 

From the philosophy of hedonism, happiness is the only intrinsic value that 

human beings should seek for.317  An action is moral if it brings happiness to a 

person while it is immoral when it creates pain. For the hedonists, the good which 

has intrinsic value should only be happiness, no matter mental or physical happiness, 

normal or abnormal sense. Here, happiness, by using the term in Finnis-Grisez 

School, is a basic human good. But for the non-hedonists, how should they deal 

with the value of happiness? Using the conceptual framework of the Grisez School, 

it seems happiness is not a basic human good and it does not have any intrinsic 

value. Declaring happiness as a basic human good that has both intrinsic and 

instrumental value seems to violate the idea of the new natural law theorists. Yet, to 

the moral intuition of most people, happiness has both intrinsic and instrumental 

value. The problem of hedonism is insisting on happiness as the only intrinsic value 

of human beings. Thus, George and his counterparts have tried to explain why 

according to human practical reasoning, happiness is not a basic human good. The 

discussion on happiness in the following is conducted under the normal sense of 

happiness. The abnormal one is another story and most people will not accept such 

kind of happiness. To the new natural law theorists, happiness, similar to love and 

 
317 G. F. Thomas, ‘Happiness,’ Christian Ethics and Moral Philosophy (New York: Charles 

Scribner’s Sons, 1955) p. 394. 
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integrity, is an instrument for the pursuit of basic human goods. Rufus Black (1969-) 

uses the happiness gained from being with friends to illustrate why happiness 

should not be an item in the list of basic human goods and he writes, “being in the 

company of friends, which is participating in the good of friendship, often involves 

pleasurable feelings of affection.”318 Friendship rather than happiness is the “most 

basic” reason for accompanying friends. The Grisez School refuses to put pure 

happiness into the list as following practical reasoning, one will pursue the good 

which will benefit his fulfilment.319 Since the pursuit of happiness does not require 

the commitment of the moral agent, it will not benefit human flourishing. Only 

those things which one has put effort into are worth pursuit. For happiness in the 

abnormal sense, obviously, it does not have any intrinsic value for it does not 

promote the virtue of human beings but encourages people to do evils. Following 

the argument of the new natural law theorists, it seems they can fully explain why 

happiness should not be on the list of basic human goods. The new natural law 

theorists provide a valid argument on the value of happiness under their framework, 

but whether to accept their explanation rests on ordinary people. It seems how both 

the hedonists and new natural law theorists argue for the value of happiness does 

 
318 Black, p. 11. 
319 Black states, “[t]he seeking of pure experiences can be a reason for action; but it is not 

foundational because it is not consistent with the purpose of practical reasoning, which the 

basic goods reveal as the intelligent pursuit of genuine human fulfilment.” Black, p. 12. 
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not coincide with the moral intuition of ordinary people. Many people may agree 

that happiness in the normal sense has intrinsic value, but it should not be the only 

intrinsic value of human beings. This creates a sense of incompleteness in the list 

of basic human goods. 

George’s list of basic human goods is indeed a bit conservative. Items such as 

love, integrity, and happiness in the normal sense could be treated as prima facie 

candidates and added to the list. Amendments on the list of basic human goods 

would not cause a decisive problem to George’s PPT as modern ethical theories 

should not take absolutism as their guiding ideology. Admittedly, there are 

controversies in the list of the basic human goods, and it does show the difficulties 

in using Finnis-Grisez’s framework in constructing an ethical theory. Unavoidably, 

George’s PPT would have to face some challenges on the incompleteness of his list 

of basic goods. But fortunately, George’s legal moralism should be able to deal with 

them. For example, adding happiness in the normal sense to the list of basic human 

goods does not cause a great effect on George’s PPT as such kind of happiness 

usually requires some other moral constraints and civil liberties will generally act 

as an instrument to promote happiness. Happiness, in the end, matches with 

George’s PPT to a certain extent. 

5.1.3 The Second Challenge: Conflicts of the Basic Human Goods 
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The second challenge to the foundation of George’s PPT is that the values in 

his list of the basic human goods would be conflicting with one another when one 

is making his moral decision as the new natural law theorists claim that the basic 

human goods in the list have the characteristics of incommensurability and non-

hierarchy. 

In ‘Introduction: The New Natural Law Theory,’ Black summarizes the six 

features of the basic human good. 320  Two out of the six features are worth 

discussion as they affect the foundation of George’s theory. These two features are 

incommensurability and non-hierarchy. The basic human goods are not 

homogeneous and cannot be reduced to “something prior.” 321  And thus, they 

cannot be compared on the same scale. Since the basic human goods are 

incommensurable, it means they cannot be prioritized. According to Grisez and 

Finnis, there is only a structure but not a hierarchy among the goods, “[t]his order 

involving the basic goods, nevertheless, is not a hierarchy among them. It does 

establish a structure among the diverse aspects of human fulfillment, in the 

individual person and in community.”322 

Petersen in ‘New Legal Moralism: Some Strengths and Challenges’ raises 

 
320 The six features of basic human good are pre-moral goods, incommensurable, non-hierarchical, 

constituent human fulfilment, culturally embodied and self-evident. Black, pp. 7-11. 
321 Grisez, Boyle & Finnis, p. 110. 
322 Grisez, Boyle & Finnis, p. 139. 
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three questions for George which show how incommensurability and non-hierarchy 

of the basic human goods create challenges to George, and they are 

(a) how should basic human goods be weighed against other goods; 

(b) how e.g. should basic values be weighed when such values are 

in conflict with one another; and (c) if e.g. only one basic value is 

at play in the evaluation of an act-type, then how should one 

execute the weighing within this value?323 

Some argue that George’s theory should provide a clear response in answering the 

questions “How one should do if there is a conflict between the basic human goods?” 

as “there is no way to balance these values to arrive at an overall judgement.”324 If 

not, the power of his PPT in arguing for morals legislation would be reduced. They 

argue that since the Grisez School asserts the basic human goods are separate items 

from different categories and they cannot be ranked, it is usual to see them 

conflicting with one another. When there are two or more basic human goods in 

conflict, it would be difficult for one to decide which good should go first. Many 

philosophers admit the above claim, some of them even are the defender of 

pluralism.325 John Kekes (1936-) expresses in The Morality of Pluralism that the 

conflicts among values make decisive judgement unreachable. No matter what 

decision one made, he will have a sense of regret for the missed out.326 Considering 

 
323 Petersen, p. 224. 
324 Michael Moore, ‘Liberty and Drugs,’ Drugs and the Limits of Liberalism: Moral and Legal 

Issues, Pablo De Greiff ed. (Ithaca, N.Y.; London: Cornell University Press, 1999) p. 95. 
325 Chris Kelly, ‘The Impossibility of Incommensurable Values,’ Philosophical Studies, vol. 

137(3), 2008, p. 372 and Moore, ‘Liberty and Drugs,’ p. 95. 
326 John Kekes, The Morality of Pluralism (Princeton, N.J.: Princeton University Press, 1993) pp. 

57-58. 
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the following situation: 

Situation 5.3: Mrs. Smith is a Catholic and she is pregnant for 

three months. Unfortunately, she is diagnosed to 

suffer from cancer. The physician suggests Mrs. 

Smith going through an abortion and starts her 

treatment immediately. If Mrs. Smith does not 

receive the treatment within four weeks, she, 

undoubtedly, will die before she gives birth to her 

baby. It is no hope for Mrs. Smith to, first, receive 

a Caesarean section delivery and then have the 

medical treatment as the three- or four-month fetus 

is too weak to live alive. 

In Situation 5.3, three basic human goods are conflicting, and they are the goods of 

life, sociability, and religion. Abortion usually violates the basic human good of life 

but in this case, two lives are involved. For Mrs. Smith, having an operation on 

abortion would promote her basic human good of life as she could receive treatment 

to cure her cancer. For the basic goods of sociability and religion, the action of 

abortion damages the relationship between Mrs. Smith and her baby and violates 

her Catholic beliefs. The basic human good of life provides a positive suggestion to 

go through the surgery while the basic goods of sociability and religion do not. They 

are conflicting with one another. Since the basic human goods are incommensurable 

and non-hierarchical, they are all crucial to the fulfilment of Mrs. Smith’s moral 

character. With her practical reasoning, Mrs. Smith understands all the three basic 

human goods are good for her. She may not be able to make up her mind according 

to the teaching of the Grisez School. Therefore, the conflicts between different basic 
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human goods make the ethical theory incapable of providing a clear moral guideline 

to human beings, and this causes troubles to George and the new natural law 

theorists. 

 Besides, these challengers may also argue that in real-life situations, people 

actually have ranked the importance of different values or basic human goods. For 

the case of Mrs. Smith, many may choose to save her life and let go of the fetus 

because existing life is more important, or promoting two basic human goods is 

better than promoting one. If so, then people are comparing the basic human goods. 

Therefore, the assumption of the incommensurability and non-hierarchy of the basic 

human goods is incorrect as this does not suit the psychological status and reasoning 

of most people. 

5.1.3.1 The First Reply: Pluralism is Fine 

As mentioned, George’s legal moralism adopts the concept of pluralism. The 

basic goods in the new natural theory, as described, “are utterly incommensurable 

and irreducibly plural, and as a result, their realization through the actions of 

individual human beings contains a very wide range of morally indistinguishable 

variation.” 327  They are independent and non-comparable intrinsic value. It, 

unavoidably, has to deal with the challenge of the conflicts between different goods 

 
327 S. Adam Seagrave, The Foundations of Natural Morality: On the Compatibility of Natural 

Rights and the Natural Law (Chicago: University of Chicago Press, 2014) p. 118. 
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as Kekes states, “the coincidence of the incommensurability and incompatibility of 

conflicting values that creates what pluralists regard as an unavoidable feature of 

our moral life.”328  But are the conflicts between different values crucial to the 

validity of George’s PPT? The answer is negative. Generally speaking, the conflict 

between different moral values is not a fatal problem for an ethical theory even 

proponents of moral pluralism admit incommensurability would cause trouble to 

decision making; rather, it provides practical advantages in guiding one to solve 

moral dilemmas. 

Reviewing the existing ethical theories generally, most of the moral theories 

are pluralistic in nature. It seems it is rare or even there is no monistic ethical theory. 

Utilitarianism may be an example that is very close to the description of a monistic 

ethical theory. It admits happiness as the only intrinsic value but, for example, in 

Mill’s utilitarianism, he has tried to distinguish two different types of happiness and 

this makes the theory not a truly monistic one. These two types of happiness, higher- 

and lower-quality pleasures, are both intrinsically valuable but they are different 

goods which one should treat separately. Even for Bentham, the 

incommensurability of different kinds of pleasure is also a common problem. 

Happiness cannot be quantified and weighted. This makes the hedonistic calculus 

 
328 Kekes, p. 57. 
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practically unfeasible. From this perspective, even a theory as simple as 

utilitarianism is, in fact, a kind of pluralistic ethical theory. A monistic moral theory 

is not common in moral philosophy. 

Monism is not common in moral philosophy because it is not a useful tool for 

solving moral dilemmas. Comparing with a monistic theory, pluralistic moral 

theories are more practical in helping people to solve moral dilemmas. Since a true 

monistic ethical theory may not exist, the closest example, utilitarianism will be 

used for illustrating the problem of ethical theory with only one simple moral 

guideline when dealing with moral dilemmas. In situation 5.3, if Mrs. Smith follows 

the principle of utility, she would only consider the happiness of her family and 

herself when making up her decision on whether to go through abortion or not. She 

may finally get a conclusion on letting go of her baby as the whole family will be 

happy about Mrs. Smith is being cured of the fatal sickness. But, frankly, the 

outcome does not suit her moral intuition and experience as it seems immoral to 

give up the precious life of a human being. The reaction of Mrs. Smith shows how 

a pluralistic theory can better cope with and reflect people’s genuine moral 

experience. If Mrs. Smith follows the guidance of a pluralistic ethical theory, such 

as George’s PPT, she would have more perspectives to consider her situation and it 

is believed that the outcome of her moral reasoning would be more integrated. She 
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can have some space to think about the life of herself and her baby, the relationship 

between herself and the baby or other family members, the teaching of her religious 

beliefs, or even the happiness of all her family members and friends. She, then, 

would be easier to reach a solution with enough supports that fit into her moral 

intuition and is willing to accept. As W. D. Ross (1877-1971) states, “[i]n the first 

place, it seems self-evident that if there are things that are intrinsically good, it is 

prima facie a duty to bring them into existence rather than not to do so, and to bring 

as much of them into existence as possible.”329  Moral goods help one to make 

better moral judgements. With more moral goods, one could have more guidelines 

to reason comprehensively. An ethical theory with pluralistic quality does not fail 

in guiding one to think through the moral controversies; rather, one could come up 

with a better, albeit not necessarily unique, moral decision as shown in the example 

of Mrs. Smith. Thus, pluralism in ethical theory is usually welcomed by most people. 

To sum up, the monistic ethical theory seems not an ideal tool to solve moral 

dilemmas. The pluralistic moral theory seems more practical and reasonable. 

5.1.3.2 The Second Reply: Incommensurability is an Advantage 

The second reply focuses on tackling the challenge of incommensurability 

among different goods in a pluralistic ethical theory. Incommensurability of moral 

 
329 David Ross, ‘Prima Facie Duties,’ Moral Dilemmas, Christopher W. Gowans ed. (New York: 

Oxford University Press, 1987) p. 90. 
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values is common in any pluralistic ethical theory and again, this is not a fatal 

problem to ethical theory. The characteristic would not hinder one to make moral 

judgements, instead, it helps one to think thoroughly about moral controversies. 

Incommensurability is a common phenomenon in pluralistic moral theory. As 

discussed, the pluralistic ethical theory is common in modern ethics. Thus, not only 

George’s PPT has to face the challenge of incommensurability, but other pluralistic 

moral theories also have conflicts between their intrinsic values. Of course, this 

does not mean that the challenge is unreasonable, and it is a non-issue for the 

incommensurable characteristic among values. It is a fallacy of argumentum ad 

populum. But by reviewing the issue from the experience of everyday life, to human 

moral intuition, it would be a difficult task for one to find a standardized 

measurement to weigh the importance of different moral values. It is quite unusual 

to say, for instance, in any circumstances, the value of human life is more important 

than the value of love. Many must have heard the story like a mother sacrifices her 

life to protect her child in a natural disaster. For the mother in the incident, she must 

value her love for the child more than the life of herself. But sometimes, the value 

of a human life exceeds the value of love, for example, not all people would 

sacrifice themselves in saving their own country even they do love it. People would 

weigh the goods differently when they are in different situations for it is the nature 
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of human beings. 

Incommensurability between basic human goods does not mean there must be 

a conflicting result because the basic goods may not be conflicting with one another 

in many cases. For example, one is joining a painting lesson with his friend will not 

make the basic human goods of life, sociability and aesthetic experience come into 

conflict. Besides, that conflicting basic goods cannot solve some moral dilemmas 

does not imply the theory with incommensurable moral goods is a false one. This 

may only reflect not in every case human beings can find a solution or that several 

solutions are permissible but not obligatory. There may be no absolute solution. It 

is natural for moral values to compete with one another when human beings have 

to solve moral challenges. Incommensurability is one of the natures of moral values. 

It is impossible for one to unify them under the same scale and apply it in all 

situations. Ross points out the incommensurability of moral values in one of his 

articles on prima facie duties. He uses an example of the conflict between the duty 

of fulfilling a promise and the duty of rescue to illustrate his arguments. He argues 

that it is important for one to keep the promise to meet his friend on time in most 

circumstances. But if there is a situation, one sees someone is in danger on his way 

to meet his friend and he, as a person, when seeing the tragedy happens, has the 
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duty to rescue. In this moral dilemma, the two duties conflict.330 Ross notices some 

would challenge the conflict between different values by saying, “these various and 

often conflicting types of prima facie duty leaves us with no principle upon which 

to discern what is our actual duty in particular circumstances.”331 Then, does it 

mean the man cannot solve the moral dilemma? No, he still can solve the dilemma 

for he can reason about the importance of the two duties under the situation which 

he is facing. Nagel believes decisions under conflicts are not arbitrarily made.332 

He thinks 

there are good judgement without total justification, either explicit 

or implicit. The fact that one cannot say why a certain decision is a 

correct one, given a particular balance of conflicting reasons, does 

not mean that the claim to correctness is meaningless.333 

Moral judgement sometimes cannot be reduced to a moral principle. This is actually 

similar to the challenges that scientists face as described by Thomas Kuhn (1922-

1996) in The Structure of Scientific Revolutions. Kuhn argues that in the 

development of science, scientists sometimes would have to deal with phenomena 

that cannot be explained by the existing scientific framework, but this does not 

mean the unexplained is incorrect. And one day, these “false” ideas may become 

the norm.334 Back to the case raised by Ross, if the man is a physician, the duty to 

 
330 Ross, p. 85. 
331 Ross, p. 89. 
332 Thomas Nagel, ‘The Fragmentation of Value,’ Moral Dilemmas, Christopher W. Gowans ed. 

(New York: Oxford University Press, 1987) p. 180. 
333 Nagel, p. 180. 
334 Kuhn introduces the concepts of “paradigm” and “incommensurability” in The Structure of 
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rescue may be greater than his duty to keep a promise for he can save one’s life. He 

may eventually have to forgo his duty to his friend. If the man is an ordinary private 

car driver who is on his way to meet his friend, he can just stop, call for help, and 

leave. But if the rescuers cannot reach the place where the accident happened, the 

ordinary man with a car can drive the needy man to the nearby destination where 

he can seek further assistant. If the ordinary man keeps his promise to his friend, 

then the needy man will be in danger. In such a situation, saving a life should have 

a higher priority. In these situations, there would be moral residues for not being 

able to fulfill all duties. Depending on different circumstances, the priority between 

the competing moral values changes. Even if the two values are in conflict and are 

not under the same scale, the people involved can still reason and make good 

judgement in a moral dilemma. 

The incommensurability of human goods gives flexibility for one reacting to 

 
Scientific Revolutions. According to Kuhn, the scientific discovery is not linear which is an 

accumulation of experiences. Rather, it usually associates with paradigm shift and scientific 

revolution. Pre-paradigm phase existed once before the formation of any scientific theory. 

Then, normal science formed with a widespread consensus on certain scientific theories. In this 

phase, anomalies happen, there are phenomena which cannot be explained by the existing 

paradigm. Normal science would try to solve these anomalies, but not all of them would be 

resolved. Anomalies accumulate and make the existing paradigm fail and undergo crisis. 

Science would then entre the next phase- paradigm shift or scientific revolution with those 

anomalies. New paradigm is formed and becomes dominant in the development. The new 

paradigm becomes the new normal science. One should notice that, according to Kuhn, the old 

and new theories are incommensurable as “the standards of evaluation are themselves subject 

to change” and “puzzle-solutions developed in different eras of normal science will be judged 

by comparison to differing paradigms and so lack a common measure.” Alexander Bird, 

‘Thomas Kuhn,’ The Stanford Encyclopedia of Philosophy (Winter 2018 Edition) Edward N. 

Zalta ed., URL = <https://plato.stanford.edu/archives/win2018/entries/thomas-kuhn/> and 

Thomas Kuhn, The Structure of Scientific Revolutions (Chicago, Ill.: University of Chicago 

Press, 1970). 
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moral dilemmas. One can infer several permissible but not necessary options in 

dealing with the same moral dilemma or provide reasonable and appropriate 

responses depending on the situation. Thus, incommensurability between moral 

goods seems like an advantage rather than a defect for human moral reasoning. The 

competing moral values play an important role in helping people to make 

reasonable decisions that suit one’s moral intuition and situation. The 

incommensurability of moral values would not cause a decisive problem for one in 

making judgement when facing moral dilemmas. 

Using the example raised by Ross, one can see how incommensurability 

between basic human goods affects George’s legal moralism. The man in Ross’s 

illustration may properly have these two options: (1) rescue the man in danger and 

fail to keep the appointment; (2) leave the man in danger aside and meet his friend 

on time. Option (1) promotes the good of life but damage the good of sociability. 

Option (2) damage the good of life but promote the good of sociability. If a thing 

happens like this, how would George’s PPT decide whether the government should 

promote the behaviour of rescuing? It seems George cannot answer such a dilemma. 

But George’s legal moralism also emphasizes the good of practical reasonableness, 

and one could reason about which option should be the most suitable reaction under 

different circumstances and so do the authority. Thus, suitable morals laws would 
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still be able to enact to promote public morality. Incommensurability may make 

some applications of the PPT fails, but most of the time, such a pluralistic ethical 

theory may do benefit more than harm. The argument on incommensurability in 

general applicable to many moral theories. Even various kinds of human rights may 

conflict with one another. But this does not make the notion of human rights fail. 

By reviewing the issue from such aspects, incommensurability and conflict between 

different goods in George’s PPT, thus, are also not decisive factors that hinder one 

to make reasonable moral judgements. 

5.1.3.3 The Third Reply: Non-hierarchy of Values Helps Making Best Moral 

Decision 

The third reply tackles another general characteristic of pluralistic moral 

theory and that is the non-hierarchy of different values. Similar to 

incommensurability, it is also not a challenge that only George’s legal moralism has 

to face. The non-hierarchy of values actually cannot be described as a problem to 

ethical theory. Instead, such characteristic provides flexibility for one to make moral 

judgements. 

People challenge pluralistic moral theory by saying that the non-hierarchy of 

different moral values makes moral judgements impractical as there is no guideline 

for one to follow. The meaning of moral theories would then be lost as they should 

be serving as guiding principles for one to act morally. Yet, a standardized hierarchy 
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of moral values rather than a non-hierarchical system should be more impractical, 

according to the human experience. First of all, a standardized hierarchy of values 

is difficult to put into practice. For example, liberalism puts harming others as the 

only situation which can override the value of liberty. It seems there is a hierarchy 

between the two, and it would be a clear guideline for one to follow. But the reality 

is that such hierarchy often causes contradicting outcomes which even the liberals 

themselves cannot accept. The gladiator contests and the killing of non-human 

animals are two examples. If following the hierarchy suggested by the liberals, one 

would get results that violate the moral intuition of human beings. In the two 

examples mentioned, the liberals know that it is morally wrong to permit voluntary 

gladiator fighting, but according to their inflexible ranking of values, it is the 

freedom and right for one to harm himself. For the case of animal killings, if 

harming others could override one’s freedom, then killing animals for meat 

consumption should be banned. The liberals, until now, still cannot provide a 

distinct reply on meat consumption under the harm principle. Another example, as 

mentioned, is Bentham’s attempt to rank different types of happiness in his version 

of utilitarianism. One of the disadvantages of utilitarianism which is widely 

admitted by academia is that it is impossible to quantify happiness. The failure of 

utilitarianism is also a counterexample showing the defect of asking for a unified 
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hierarchical order of moral values. 

Besides, people around the world share different worldviews. They have 

different cultural backgrounds, customs as well as religious beliefs. It is difficult to 

rank all the values which could be adopted and gain the consent of all people. It is 

also impossible to find a reasonable ranking that suits all circumstances.  

Secondly, the non-hierarchy of moral values does not mean there is no priority 

of values when one is facing moral dilemmas. It only means there is no deadly fixed 

value ranking that every people should follow at all times. The priority of values 

could change from time to time and from person to person according to the moral 

situation which they are facing. There is flexibility in the ranking for people to make 

better moral judgements. Therefore, the non-hierarchy of moral values, in this sense, 

could help people to reason in detail when making moral decisions. Using Situation 

5.3 as an example, the moral decision of Mrs. Smith would be different if the 

situation she faces has changed. 

Situation 5.3a: Mrs. Smith is a Catholic and she is pregnant for 

three months. Unfortunately, she was diagnosed 

to suffer from cancer. Since Mrs. Smith’s cancer 

is at stage one, the physician suggests Mrs. Smith 

go through an abortion and starts her treatment 

immediately. If Mrs. Smith gives up the baby 

right now, she would be cured. The physician also 

provides an alternative that she can wait, without 

receiving any treatment, for four more months, 

until the fetus is 28-week-old. She, then could go 

through a Caesarean section delivery and give 
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birth to her baby, but she would be at high risk of 

losing her life as there is a possibility for cancer 

to exacerbate. 

If there is a consented hierarchy of moral values, for example, the good of existing 

life is greater than the goods of the existing relationship and these existing goods 

are more important than the potential goods, it would leave Mrs. Smith no choice 

even the situation has changed. The choice of Mrs. Smith would be the same in both 

Situation 5.3 and 5.3a for her existing life is the greatest good under the hierarchy 

of moral values. But if the priority of moral values is non-hierarchical, in Situation 

5.3a, Mrs. Smith would have enough moral justifications in making a decision 

which she believes is the best judgement according to her list of moral values. If 

she treasures the good of existing life more than potential life, she could receive the 

treatment immediately and looking for the next conception after she gains back her 

health. If she equally weighs the good of existing and potential life, she then will 

choose to wait for four more months and gives birth to her child. 

 As mentioned, the non-hierarchy of moral values only means there is no 

unified ranking among different moral goods. Thus, a more realistic and reasonable 

arrangement to deal with the incommensurable and non-hierarchical moral values 

is flexibility, ranking values case by case, depending on the real situation of 

different moral dilemmas. Sometimes, “arbitrariness” is fine and no pre-set order is 

needed for the moral goods. With the list of moral values that one believes could 
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help him to make the best choice in that particular moment, one could marshal his 

arguments for moral judgements after considering all available information. But, at 

the same time, he also needs to accept the side-effect of his decision as moral 

residue, just like Mrs. Smith in Situation 5.3 and 5.3a. 

5.1.4 A Conservative but Acceptable Foundation 

To sum up, there are controversies in the foundation of George’s PPT, but they 

are not decisive problems that make George’s legal moralism collapse and not 

suitable for justifying morals legislations. The above two controversies could be 

overcome. The pluralistic feature of George’s legal moralism is more realistic and 

practical as discussed. George’s list of basic human goods may indeed be a bit 

conservative, but George has never said the list is finalized and no amendment is 

permitted. Thus, it is also possible for one to base on the real situation and amend 

the items in the list of basic human goods to solve different moral dilemmas. 

As a result, the framework of basic human goods in George’s PPT can be 

broadly accepted. The foundation of his theory is still a solid one and by adopting 

the idea of the basic human goods, one would be able to reason why some of the 

immoralities should be put under legislation while the other should not for these 

intrinsically valued basic human goods echo with human moral intuitions. 

5.2 Controversies on the Values: Choices and Liberties 
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According to George’s PPT, only the basic human goods are intrinsically 

valuable. In Making Men Moral, liberty is being excluded from the list of basic 

human goods. Such an assertion leaves a large room for discussion on the value of 

liberty which is one of the most important components in contemporary social and 

political philosophy. 

Liberty or freedom is one of the core values discussed in George’s theory. 

Goods other than the basic human goods, including liberty, are merely instrumental 

good if they could promote co-operation and communication and eventually benefit 

the basic human goods in PPT. George uses some of the basic civil liberties 

recognized by most modern people to illustrate his assertion on freedom in Making 

Men Moral. 

The statement that liberty is not an absolute value and it may sometimes be 

valueless if it does not promote the basic human goods arouses controversies. Some 

argue George devalues liberty and choices which could only choose among morally 

good options are not real choices. The way that George evaluates the meaning and 

value of liberty and choice is worth an in-depth discussion. 

5.2.1 Understanding Freedom from Different Aspects 

Before deciding whether freedom is valuable, one needs to understand the 

meanings of freedom from different aspects. To many ordinary people, the term 
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“freedom” could be used interchangeably with the word “autonomy.” This could be 

easily seen from the use of our daily language. However, these two terms can be 

different notions. According to Isaiah Berlin (1909-1997), liberty could be 

distinguished into two senses and they are positive liberty and negative liberty. 

Positive liberty refers to the possibility for one to perform, act upon one’s free will. 

Berlin describes it as the “‘liberty’ derives from the wish on the part of the 

individual to be his own master.” 335  It is the reflection of self-determination. 

Negative liberty is the “absence of obstacles, barriers or constraints,”336  or in 

Berlin’s words, “man can act unobstructed by others.”337 For Berlin, the positive 

and negative liberties are two different concepts.338 From this aspect, only positive 

liberty, to some extent, is equivalent to autonomy or precisely, personal autonomy. 

Negative liberty is not necessarily related to autonomy.339 

Another aspect that can be used for understanding different types of freedom 

is the three types of freedom to do X. When one asserts “a person has the freedom 

to do X,” the freedom in this assertion may have three different meanings: (1) 

freedom to do good, (2) freedom to do something neutral, and (3) freedom to do 

 
335 Isaiah Berlin, Two Concepts of Liberty (Oxford: Oxford University Press, 2002) p. 179. 
336 Ian Carter, ‘Positive and Negative Liberty,’ The Stanford Encyclopedia of Philosophy (Winter 

2019 Edition) Edward N. Zalta ed., URL = 

<https://plato.stanford.edu/archives/win2019/entries/liberty-positive-negative/>. 
337 Berlin, p. 170. 
338 Ian Carter, ‘Positive and Negative Liberty.’ 
339 This thesis adopts Berlin’s ideas on liberty and thus, freedom in general and autonomy are not 

the same notions. 



Robert P. George on the Relationship between Law and Morality 
 

212 

evil.340 Most people would admit that the freedom to do good is morally acceptable 

and has intrinsic value. George tends to agree with the value of freedom to do good 

as such freedom could promote human flourishing. For freedom to do something 

neutral, such as the freedom to pick up what kind of food to have in a normal 

situation or rubbing one’s eyes, some people would think that such freedom may 

also have value as it is a representation of one’s autonomy. George has not stated 

clearly his stance on such a kind of freedom. For the last type among the three, 

freedom to do evil arouses great controversies. Some argue the freedom for one to 

do immoralities that do not harm the others has intrinsic value, while some believe 

there is no value in freedom to do evil. Samuel Freeman who grounds the value of 

liberal rights on the moral ideal of ideal of persons341 states, “surely there is nothing 

intrinsically valuable about the natural liberty to do wrong.”342 Here, George stands 

with Freeman and Raz as discussed, agrees there is no intrinsic and instrumental 

 
340 Evil and immorality sometimes refer to two different levels of misconduct, which one is more 

serious depends on personal attitude, but sometimes they share the same meaning as immoral 

behaviours. This thesis adopts the latter implication by defining evil and immorality, in broad 

sense, are the same and the terms can be used interchangeably. In the discussion, evil or 

immorality refer to those minor morally bad conducts, such as lying. For some great or extreme 

evils, such as (serial) murders or genocide, the term “heinous evil” would be used. 
341 Freeman thinks the liberal rights of autonomy is grounded on normative ideal of persons A 

person is free, equal and self-governing agents and they are responsible for their action. Liberal 

rights “enable individuals to effectively exercise and maintain the moral and rational capacities 

by virtue of which they are seen as free and responsible agents deserving equal justice.” Thus, 

no value could be found in the freedom to do something, no matter it is self- or other-regarding 

or immoralities, that permanently damage one’s full power in exercising his capacities of being 

a moral and rational agency. Samuel Freeman, ‘Liberalism, Inalienability, and Rights to Drug 

Use,’ Drugs and the Limits of Liberalism: Moral and Legal Issues, Pablo De Greiff ed. (Ithaca, 

N.Y.; London: Cornell University Press, 1999) pp. 117, 118 & 127. 
342 Samuel Freeman, ‘Criminal Liability and the Duty to Aid the Distressed,’ University of 

Pennsylvania Law Review, vol. 142(5), 1994, p. 1486. 
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value in freedom to do evils. (MMM, p. 191) 

5.2.2 The First Challenge: The Value of Liberty is being Devalued 

Liberty is being excluded from the basic human goods in the Grisez School. 

George follows and provides a substantial response in Making Men Moral. The 

exclusion of liberty as the basic human good in his PPT makes George intentionally 

devalue liberty as such in his legal moralism and this is the first challenge. 

Liberty, in a more precise phrasing, should be called personal autonomy in 

George’s term.343 In Making Men Moral, George argues with Raz on the value of 

autonomy. Raz defines autonomy as intrinsically valuable while George states 

autonomy as “effective freedom to bring reason to bear in making self-constituting 

choices.” (MMM, p. 177) As discussed in Chapter 3, George agrees with Raz’s that 

autonomy is valueless when one makes a wicked choice. (MMM, pp. 176-177) The 

value of liberty is not absolute, and its value depends on the action of the moral 

agent. Besides, to George, autonomy cannot be the ultimate reason for action. It 

could also be reduced to the basic human good of practical reasonableness344 for 

the pursuit of human flourishing as “personal autonomy is a requirement or 

condition for being practically reasonable because it enables us to deliberate and to 

 
343 Black, p. 12. 
344 According to Grisez, practical reason is “the form of reason that we use to make choices about 

what we should do.” Black, p. 4. 
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choose.”345  To George, “autonomy is a condition of practical reasonableness.” 

(MMM, p. 177) One who lacks autonomy would not be able to exercise his practical 

reasonableness and make morally upright choices that benefit his self-perfection. 

(MMM, p. 177) However, to most people in modern society, as Murphy mentions, 

“[c]ertain liberties are regarded as so important that they are conceptualized as 

fundamental.”346 George’s assertion on liberty puts him in the swirl of devaluing 

liberty.  

5.2.2.1 The First Reply: George is Suspicious to Have such Intention 

Unfortunately, it seems George is suspected to have the intention of devaluing 

the value of liberty for his explanation on the instrumental value of several freedoms 

recognized as basic liberties of human beings in modern society. 

Some legal moralists, such as Moore, argue that negative liberty is the 

instrument for realizing the goods of positive liberty.347 Thaysen states, “[p]ositive 

liberty to X is the ability to X. Negative liberty to do X is a necessary condition of 

positive liberty to do X.”348 Therefore, negative liberty only has instrumental value 

while positive liberty has both intrinsic and instrumental value. Such an assertion 

 
345 Black, p. 13. 
346 Jeffrie G. Murphy, ‘A Failed Refutation and an Insufficiently Developed Insight in Hart’s Law, 

Liberty, and Morality,’ Criminal Law and Philosophy, vol. 7(3), 2013, p. 426. 
347 Michael Moore, ‘Liberty’s Constraints on What Should be Made Criminal,’ Criminalization: 

The Political Morality of the Criminal Law, R. A. Duff, Lindsay Farmer, S. E. Marshall et al. 

eds. (New York: Oxford University Press, 2014) pp. 186-188. 
348 Thaysen, ‘Infidelity and the Possibility of a Liberal Legal Moralism, p. 281. 
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seems able to avoid the accusation of devaluing liberty. But George does not take 

this approach. Autonomy349 is the freedom to deliberating free choice, and it can 

be reduced to the human good of practical reasonableness, according to George. 

Thus, it should not be included in the list of basic human goods. Such a claim asserts 

personal autonomy as positive liberty and is not intrinsically valuable, but it does 

not deny the importance of autonomy for it has instrumental value to promote basic 

human goods. One behaves autonomously because of his basic human good of 

practical reasonableness. Autonomy helps in promoting practical reasonableness 

which is good for human flourishing. Such an assertion could still be accepted by 

most people for it admits the importance of autonomy in personal development and 

the claim would not hinder one from making different choices autonomously. The 

difference is just whether autonomy is the ultimate reason for one’s action. It seems 

to be a minor dispute and is still within the scope of common people’s understanding 

and fits human intuition. 

Yet, as discussed in Chapter 3, autonomy can be distinguished into personal 

and moral autonomy and George is suspected for not distinguishing the two clearly 

in MMM. In ‘Moral Autonomy, Civil Liberties and Confucianism,’ Joseph Chan 

(1960-) states that both personal and moral autonomy can be described as positive 

 
349 The term “autonomy” refers to personal autonomy as George does not state the distinction of 

personal autonomy and moral autonomy clearly in MMM. 
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liberties.350 Moral autonomy and practical reasonableness, to some extent, share a 

similar idea on individual moral choices making. Chan states moral autonomy is 

“that moral agents can make moral decisions that they reflectively endorse, and be 

able to act on this basis”351 and “it is a precondition of living a moral life in a 

genuine and successful way.”352 Meanwhile, George says practical reasonableness 

“provides additional perfection to morally upright choices.” (MMM, p. 181) From 

this perspective, both moral autonomy and practical reasonableness are dealing with 

the issue of how one should make morally good decisions and live a moral life. 

George actually upholds the idea of moral autonomy in his PPT, but in a different 

form or with a different name. He just focuses too much on tackling personal 

autonomy as the major conception of the term “autonomy” and omits he has also 

considered the conception of moral autonomy. The unclear distinction between 

personal and moral autonomy makes George mistaken about the value of some 

kinds of positive liberty. He actually can admit the intrinsic value of some positive 

liberties through the conception of moral autonomy and practical reasonableness. 

He is too conservative to assert that all kinds of liberties do not contain any intrinsic 

value. 

 
350 Joseph Chan, ‘Moral Autonomy, Civil Liberties and Confucianism,’ Philosophy East and West, 

vol. 52, no. 3, 2002, p. 309 n. 67. 
351 Chan, p. 299. 
352 Chan, p. 299. 
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For negative liberty, the situation is more complicated and severe as it is 

usually associated with the setting up of obstacles by the regime in restricting the 

freedom of individuals. People would be more sensitive when talking about 

negative liberty. George tries to argue for the values of negative liberty from the 

perspective of its usefulness in bringing a flourishing moral life to human beings. 

If a certain kind of freedom does not promote the basic human goods, George 

believes the government should step in and restrict the freedom of her civilians. In 

Chapter 7 of Making Men Moral, George uses several negative freedoms such as 

freedom of speech, assembly, and press to explain these negative liberties may not 

always do good to people. This implies these liberties may sometimes allow people 

to do evil that could not benefit the virtue of human beings. Therefore, their values 

are not absolute. Suppose there are two murderers: one committed the crime 

according to his free will and the other was misled and encouraged by another 

person. Who is more evil? To most ordinary people, the former is more evil for he 

commits the crime fully by his will. If one really admits the intrinsic value of liberty, 

then he should think the former should be less evil for he is exercising something 

inherently valuable. Obviously, not many people would think like this and this 

seems to support George’s claim that negative freedom should not be an intrinsic 

value and it sometimes does not have any value at all, to a certain extent. 
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But George’s claim on those negative freedom which associates with political 

concepts seems to violate the notion of negative liberties from international human 

rights documents, for example, the Universal Declaration of Human Rights 

(UDHR). Many modern people are actually holders of the mirroring view which 

contemporary legal and human rights philosopher, Allen Buchanan (1948-) 

describes in his work The Heart of Human Rights as 

[s]ome philosophers, when offering theories of moral human 

rights… [assume] about what is typically necessary for justifying 

the inclusion of a particular right in the system of the international 

legal human rights, namely, that there must be a corresponding, 

antecedently existing moral human right.353 

According to the mirroring view, the rights or liberties mentioned in legal 

documents354 such as UDHR are the reflections of their corresponding moral rights 

“that all human beings have by virtue of being human.”355 Liberty is also a kind of 

rights under the framework of Wesley Hohfeld (1879-1918). Hohfeld describes 

liberties as privilege-rights,356 saying “A has a privilege to φ if and only if A has no 

duty not to φ.”357 For example, one should have the privilege or liberty to express 

his point of view for he has no duty not to speak his mind. Negative freedom, then 

 
353 Allen Buchanan, The Heart of Human Rights (Oxford; New York: Oxford University 

Press 2013) p. 14. 
354 These are legal rights. According to Buchanan, legal rights are the rights which include in the 

legal system. Allen Buchanan, ‘Reply to Talbott, Ackerly, Kelly, and Risse,’ Law and 

Philosophy, vol. 36, 2017, p. 193. 
355 Buchanan, The Heart of Human Rights, p. 5. 
356 Some scholars, such as Hillel Steiner, prefer to name such rights as liberties directly. Hillel 

Steiner, An Essay on Rights (Oxford, UK; Cambridge, Mass., USA: Blackwell, 1994) pp. 59-

60. 
357 Leif Wenar, ‘Rights,’ The Stanford Encyclopedia of Philosophy (Spring 2020 Edition) Edward 

N. Zalta ed., URL = <https://plato.stanford.edu/archives/spr2020/entries/rights/>. 



Robert P. George on the Relationship between Law and Morality 
 

219 

in some sense, is a kind of moral rights. It is also entitled by all human beings and 

should be intrinsically valuable. 

From the above, George’s claim that liberty is not intrinsically valuable 

sometimes does match with our moral judgements but from the aspect of moral and 

human rights, George is still suspected to underrate the value of negative liberties 

when justifying his PPT. 

5.2.2.2 The Second Reply: Neglect the Value of Freedom to Do Evil 

The second reply reflects George’s claim on the value of liberty through the 

three types of freedom to do X. It seems, to George, only the freedom to do good 

has value. Since freedom to do evil is valueless and does no good to human beings, 

it is legitimate for the government to restrict people from doing immoralities. 

George’s assertion on the valuelessness of freedom to do evil in any form, to some 

extent, endows a lower status to some types of freedom. And this may not match 

with the perception of most modern people on the value of liberty. 

The value of liberty is an everlasting controversy in the debate between the 

liberals and the moralists. For how one reviews the value of liberty, it is a kind of 

value judgement. But this judgement should not be represented by a constant value, 

in the form of “yes, liberty has a value” or “no, liberty has no value” at all times. It 

is a matter of degree which depends on the situation that one faces. Some people 
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would place liberty in a higher order of his ranking while some may put it in a lower 

rank. The low ranking of liberty does not mean it does not have any value. It only 

means, comparing with other values, it counts less. And of course, there may be 

situations that liberty ranks low in order and does not have any value at all, for 

example, the freedom for one to take drugs358 or the freedom to murder. For liberals, 

liberty enjoys a status that is higher than all other moral values. Non-harming others’ 

freedom is valuable, no matter the action is “to do good,” “to do neutral” or “to do 

evil.” But for the moralists, their judgement on the value of liberty is different. They 

do not treat liberty as one of the top values in which other values must give way to 

it. The moralists admit not all liberties have value. Some liberties are valueless. 

There would be situations in which liberty could be overridden by other moral 

values. For George, the value of liberty depends on the level of good or evil that 

action produces. This can be clearly seen from his PPT. In George’s PPT, several 

negative liberties would have value if they could promote basic human goods. If 

liberty is leading one to live an immoral life, damaging the basic human goods, then 

liberty, in this case, is valueless. Summary of George’s perspective on the three 

types of freedom to do X by quantifying the weighting of the value of liberty from 

0 to 1 is shown as below: 

Types of Freedom to do X Weighting of Value 

 
358 Refers to recreational use of drugs. 
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Freedom to do Good 1 

Freedom to do Neutral 0.5 

Freedom to do Evil 0 

To George, the freedom to do good is the most valuable359 and freedom to do evil 

values the least. It even does not have any value. As mentioned, George’s position 

on the freedom to do good would be welcomed by most people. It suits the moral 

intuition of nearly all people. But his viewpoint on the freedom to do evil may cause 

trouble to him as he denies the value of such freedom. His scale maybe a little bit 

conservative as many people may also treasure the value of one’s freedom to do 

something morally wrong. 

George’s position on the value of the freedom to do evil creates controversy 

on devaluing liberty in his legal moralism. Whether the value of freedom to do evil 

should have no value or little value or both intrinsically and instrumentally valuable 

is controversial in moral philosophy. It seems George has completely ignored the 

value of the freedom to do evil which to many people, doing immoralities may still 

contain some values for most normal people would admit the choice of a person as 

exercising his ability of self-determination, and “the state should not use the 

criminal law to punish such wrongs.”360 A little boy who has not finished all his 

 
359 George actually agrees to justify individual liberty on the ground that allows people to pursue 

the basic human goods. From this perspective, he would also agree to admit the intrinsic value 

of freedom to do good as such freedom is a good that a virtuous person should enjoy. Such 

good can help in human flourishing for it can help one in exercising his free will. Although 

George has not stated in MMM, from his other writings and as a perfectionist, he does treasure 

the freedom to do good. 
360 Moore, ‘Liberty and Drugs,’ p. 82. 
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homework but lies to his mother by saying he has done all of them is immoral. A 

businessman who sells poisoned milk powder to his customers is also immoral. 

Comparing these two misbehaviours, one would conclude that the degrees of 

misconduct in these two cases are different. Of course, the businessman is worse 

than the little boy. To the moral intuition of human beings, the offenders of the two 

misbehaviours should not face the same level of punishment. Many people would 

agree that the little boy should be blamed by his mother, but he needs not be 

punished by the laws. Yet, the businessman should be put into jail. This shows the 

value of freedom in doing these two immoral behaviours are different. The value of 

freedom to do evil depends on what kind of evil one is committing and also depends 

on the level of its immorality. Telling lies and selling poisoned products are two 

kinds of immoralities and they should be treated differently. Lying to one’s mother 

about unfinished homework and lying to customers on poisoned products are both 

cheating behaviours, but their degrees of immorality are also different. As such, 

with greater evil, immorality should have lesser value in the action. One should 

allow minimal value to freedom to do minor evil. Otherwise, it seems there is no 

space for one to make a moral mistake and learn from it as the choice of an 

autonomous person will be taken away. 

But to George, he has not distinguished the level of evils. All evils, if they 
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damage the basic human goods, no matter how serious they are, are valueless. It 

does not match with the moral intuition of human beings for people would 

sometimes admit there is value in one’s deliberative choices in the freedom to do 

evil, especially for those immoralities which would not cause serious outcomes, 

such as the loss of life. Through the process of trial and error, one could learn a 

lesson. For example, the little boy who lies to his mother on his homework would 

learn that it is wrong to tell lies. As such, weighing the value of the freedom to do 

evil according to the degree of their immoralities is a better and more practical 

solution to moral theory. The freedom to do good should remain the most 

intrinsically valuable liberty, followed by the freedom for one to do something 

neutral and the freedom to do evil is the least valuable. This is actually similar to 

the framework of George. But the difference between George’s position and this 

suggestion is on the value of the freedom to do evil. Freedom to do evil in this 

suggestion is not entirely valueless in all cases. Its value should be inversely 

proportional to its evilness- the more immoralities contained, the lesser the value of 

the freedom. Thus, for the freedom to do heinous evils, such as murder or genocide, 

it could be valueless conduct. Normally, the freedom to do evil should have a small 

portion of intrinsic value, such as the abovementioned value of respecting the 

deliberative choice. It is more reasonable for one to admit, in most circumstances, 
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all three types of freedom to do X have intrinsic value which depends on the degree 

of goodness in the actions, except the freedom to do heinous evil.361 

 George would be better to admit even freedom to do evil, to some extent, 

contains a small proportion of intrinsic value.362 With such an amendment to his 

perspective on the freedom to do evil, his PPT would be a more all-rounded moral 

theory in arguing for legal enforcement of morality. 

5.2.2.3 The Third Reply: Liberty as the Prima Facie Candidate 

This reply aims at providing a solution to the challenge of George’s 

devaluation of liberty. As discussed in the previous section, the list of basic human 

goods in George’s PPT can be modified. George, himself, actually treasures the 

intrinsic value of most freedom. For example, in 2019, George notices the freedom 

of Hongkongers is being eroded by the authority and thus he signed a petition 

condemning the brutality of the Hong Kong Police Force on the university 

campuses in Hong Kong and calling for the protection of academic freedom and 

freedom of speech, press, and assembly.363 He, at least, would not disagree with 

 
361 The value of freedom to do X depends on the value of X and the value of X depends on the 

content of X. However, one must first determine whether X is a morally good or bad action 

according to the morals law he upholds. If X refers to something that is neutral to morally 

good, the value of X will increase in proportion to the good it contains. But if X refers to 

something that is morally bad, the value of X will decrease in proportion to the evil it creates. 

Therefore, there would be a possibility for the freedom to do extreme evil does not have any 

value. 
362 It only refers to those freedom to do minor evil. It does not mean the freedom to do all kinds of 

evil should contain a small proportion of intrinsic value. 
363 “Renowned Academics Among Over 3,700 Supporting The ‘Petition by Global Academics 

Against Police Brutality in Hong Kong,” Hong Kong Watch, November 26, 2019, URL = < 

https://www.hongkongwatch.org/all-posts/2019/11/26/renowned-academics-among-over-3700-
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the intrinsic value of one’s freedom to do good. He is too conservative to exclude 

the freedom to do good in his list of basic human goods. 

Liberty can be one of the prima facie candidates in the list of the basic human 

goods in George’s PPT. The value of freedom in the list, as discussed, is a variable. 

It can be assessed case by case. This is to prevent people to do evils in the name of 

liberty. Amending the list by adopting the concept of prima facie evidence would 

not violate George’s agreement on safeguarding both civil liberties and public 

moralities. He is not the kind of person who would put liberty aside. He will stand 

up if he finds that the civil liberties of ordinary people are being threatened. 

Therefore, adding liberty to the list not only suits the moral intuition of most human 

beings but also conforms to the values of George. 

5.2.3 The Second Challenge: Give Rise to Tyranny 

As discussed, George is suspected to have the intention to devaluate liberty in 

his PPT for his claim on the value of negative liberties and freedom to do evil. These 

suspicions raise the second challenge. Some argue that George underrates the value 

of liberty which brings advantages and extra power to the rule of tyranny for the 

freedom of individuals could be restricted in the name of protecting the public, no 

matter public moralities or public security. 

 
supporting-the-petition-by-global-academics-against-police-brutality-in-hong-

kong?fbclid=IwAR3lazdNHyvZTVWMDcEq_pHl6Gsgp4GY9VAQ7rNd6VSYiqZQftJqHzW

bYK0>. 
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These challengers argue George neglects the consequences if liberty 

sometimes does not consist of any value or the values of those negative liberties are 

not absolute. Negative liberty can only be represented by the non-involvement of 

the authority who holds the power and discourse in her hands. If liberty is just a 

tool, without any intrinsic value, it would be much convenient for the authority to 

provide reasons for limiting the basic freedom. Freedom would only have value if 

they, by using George’s term, promote co-operation or communication and then 

benefit basic human goods which lead to human flourishing. Once the government 

declares that the exercise of certain freedom would severely damage co-operation 

or communication, she then has the power to restrict the corresponding activities.364 

The burden of a government to respect the freedom of her citizens would be lighter. 

Therefore, the worst case for devaluing the value of liberty is creating opportunities 

for the authority, especially the oppressive government, to restrict the civil liberty 

and basic human rights of her citizens. 

5.2.3.1 The Reply: No Direct Relation but have the Chance of Being Abused 

This reply assesses the causal relationship between George’s PPT and the rise 

of tyranny. Although George is suspected to omit the value of certain forms of 

 
364 Murphy uses the freedom of speech and assemblies in America to explain the importance of 

constitutional liberty in the American system. He says, “In America’s system of constitutional 

liberty, for example, the city government could never ban all political assemblies and protest 

from the streets of my home city of Phoenix for the reason that tourists tend to find such 

displays irritating.” Jeffrie G. Murphy, ‘A Failed Refutation and an Insufficiently Developed 

Insight in Hart’s Law, Liberty, and Morality,’ p. 426. 
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freedom, his point of view on the value of freedom, even he does devaluate liberty, 

does not have any direct association with the rise of tyranny. Tyranny has a long 

history and has already existed before George’s introduction of his PPT or his claim 

on the value of negative liberties. Thus, his “devaluation” of negative liberty would 

not lead to a rise of tyranny. One cannot blame George for the rise of tyranny owing 

to his view on negative liberties. 

Even there is no direct relationship between George’s PPT and the rise of 

tyranny, nevertheless, one should admit that the assertion of George on the value of 

freedom would have the likelihood of being abused by the totalitarian regimes 

which intentionally damage the negative freedom or restrict the voice of her 

civilians in practical level. For example, a government can close down a radio 

station by declaring its programme which criticizing government officials as 

damaging social security and harmony if George’s claim on liberty is being adopted. 

Back to the examples of the little boy who lies to his mother and the businessman 

who sells poisoned milk powder, these two behaviours do not promote co-operation, 

communication as well as the basic human goods. Both could be utilized by the 

government and this means some kinds of speech are prohibited in society. Then, 

freedom of speech is limited. But not so many people would agree with such 

judgement. People would not agree with a morals law that restricts one’s freedom 
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of lying to his mother as there are still some values in the freedom to lie to his 

parents while people would be fine with a law that restricts the selling of poisoned 

food as there is no value in the freedom of selling such kind of food. If one follows 

George, then all lies are illegal and people would not have the freedom to tell lies, 

even the white lies which may eventually bring positive outcomes. The scope of 

influence would extend from small-scale daily issues like lying to social issues. 

Some of the basic liberties are widely adopted by countries all over the world, 

but some of them are controversial and are always a point of wrestling between the 

West and the East. Since the world political environment is in such circumstances, 

some liberties are at the risk of being ignored or taken away by the totalitarian 

governments if their values are uncertain. George also notices the bad motives of 

the government, “governmental officials might often have bad motives for 

restricting free speech. They may, for example, hope to silence their critics, weaken 

or harass their opponents, suppress ‘dangerous’ ideas, or repress disfavoured 

minorities.” (MMM, p. 198) This is exactly what the Hongkongers have experienced 

since June 2019. The organizers of all rallies or assemblies in Hong Kong have to 

apply for a Letter of No Objection from the police force under the Public Order 

Ordinance (Cap. 245).365 In June and July 2019, the police issued several Letters 

 
365 ‘Cap. 245 Public Order Ordinance,’ Hong Kong E-legislation, URL=< 

https://www.elegislation.gov.hk/hk/cap245>. 
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of No Objection and millions of people joined the demonstrations. However, 

starting from August 2019, the police objected to most of the demonstrations as the 

authority claimed that organizers of the rallies attempted to disturb the quietness of 

society and damage public safety through exercising their freedom of assembly. 

Since then, the freedom of assembly and freedom of speech of Hongkongers in 

voicing out their demands were restricted by the government as gathering without 

permission from the police force will be regarded as illegal assemblies. That is why 

big-scale demonstration is rare until December 2019 when the police reissue the 

Letter of No Objection.366 The accusation of disintegrating society, damaging co-

operation in George’s sense, through distributing the quietness of society and 

damaging public safety is being used as a tool for limiting civil liberties by the non-

democratic regime. 

George’s claim on the value of freedom would be in danger for he has 

oversimplified the value of freedom, especially the value of negative liberty and 

freedom to do evil. His simplification of the value of liberty would become an ideal 

tool for those totalitarian regimes. These regimes can decorate their ambitions on 

 
366 The number of participants in major demonstrations organized by Civil Human Rights Front 

with Letters of No Objection between June 2019 to January 2020: (i) 9 June 2019: 1.3 million, 

(ii) 16 June 2019: 2 million and 1, (iii) 1 July 2019: more than 550 thousands, (vi) 21 July 

2019: 430 thousands, (v) 8 December 2019: 800 thousands and (vi) 1 January 2020: more than 

103 million (the demonstration was terminated by the organizer as requested by the police 

three hours after it starts). These numbers are abstracted from the announcements made by 

Civil Human Rights Front. 
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restricting the most important negative liberty, such as freedom of speech by saying 

to promote the virtue of society. 

George could maintain his position that freedom is not absolute, but to avoid 

his PPT being abused by the non-democratic society, some adjustments should be 

made to it. Sometimes one should safeguard individual liberty as the government is 

the institution that has power and there may be no limitation in her power in a non-

democratic society. An approach that is different from the one using in a democratic 

society is needed. When applying George’s PPT to the non-democratic society, one 

should emphasize the importance of negative liberties. The framework of George’s 

PPT is fine but the content may not be enough to secure individual liberties. 

Negative liberties, as a prima facie candidate, should be made intrinsically valuable. 

Many criticize George as a conservative and not liberal enough. George should also 

lean towards the side of liberty when dealing with the issue related to non-

democratic society. George has such intention and that is why he signed the petition 

on fighting for freedom in Hong Kong. The value of freedom can modify case by 

case following different circumstances, depending on the level of democratization 

of each society. One of the way-outs is referring to the non-Asian communitarian 

approach represented by Amitai Etzioni (1929-), Charles Taylor (1931-), Sandel, 
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and Michael Walzer (1935-).367  The communitarians who treasure the value of 

community also agree to focus more on individual liberty and human rights in Asian 

countries like Singapore and China. Walzer introduces “minimal and universal 

moral code.” 368  Taylor, inspired by Walzer, suggests a cross-cultural dialogue 

between the West and the East.369 All these proposals aim at resisting the Asian 

value which belittles the value of individual liberty in the East Asian challenge to 

Western liberal democracy. At the same time, these communitarians take a different 

approach to the relationship between individuals and communities in Western 

democratic countries like the United States and Britain where they are deeply 

influenced by the excessive individualism of classical liberalism. 370  The 

communitarians prefer to emphasize and protect the value of the community rather 

than individual freedom as the country is dominated by individualism in her history. 

 
367 According to Etzioni, the Asian communitarians uphold a different point of view on the value 

of community and individual liberty from the 1980s western communitarian thinkers. He 

writes, “Asian communitarians are especially concerned about the values of social order. They 

argue that to maintain social harmony, individual rights and political liberties must be curtailed. 

Some seek to rely heavily on the state to maintain social order (for instance, leaders and 

champions of the regime in Singapore and Malaysia), and some on strong social bonds and 

moral culture (as Japan does). Asian communitarians also hold that the West's notion of liberty 

actually amounts to anarchy; that strong economic growth requires limiting freedoms; and that 

the West uses its idea of legal and political rights to chastise other cultures that have inherent 

values of their own.” Amitai Etzioni, ‘Communitarianism,’ Encyclopedia of Community: From 

the Village to the Virtual World, vol. 1, A-D, Karen Christensen and David Levinson eds. 

(Thousand Oaks, Calif.: Sage Publications, 2003) pp. 224-228, URL = 

<https://ssrn.com/abstract=2157152>. 
368 Daniel Bell, ‘Communitarianism,’ The Stanford Encyclopedia of Philosophy (Summer 2020 

Edition) Edward N. Zalta ed., URL = < https://plato.stanford.edu/entries/communitarianism/> 

and Michael Walzer, Interpretation and Social Criticism (Cambridge, MA: Harvard University 

Press, 1987) p. 24. 
369 Bell, ‘Communitarianism.’ 
370 Etzioni, ‘Communitarianism.’ 
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Etzioni expresses such a communitarian stance clearly in his writing, the value of 

individual rights and liberty “will vary according to circumstances of time and place. 

If we were in China today, we would argue vigorously for more individual rights; 

in contemporary America, we emphasize individual and social responsibilities.”371 

George’s PPT does have a limitation due to its American democracy contextual 

nature. George may neglect those whose liberties are threatening by the 

authoritarian regimes as he focuses too much on the inflation of liberty or human 

rights in American society. In a new context, such as the non-democratic society, 

reinterpreting the ideas in PPT is necessary. Similar ideas from communitarianism 

can be borrowed to modify George’s PPT. For example, emphasizing the 

importance of civil liberties and raising the value of freedom to do evil when 

applying to non-democratic society while focusing more on public morality when 

dealing with issues in a democratic society. 

5.2.4 The Third Challenge: Forcing One to Do Good 

The third challenge to George’s PPT is about the rights of a person to do wrong 

or the freedom to do evil. The rationale behind this challenge is George’s argument 

on the valuelessness of the freedom to do evil. The challengers argue that if one is 

being restricted to do something evil, that means he does not have the right to do 

 
371 Amitai Etzioni, ‘The Responsive Communitarian Platform: Rights and Responsibilities,’ The 

Essential Communitarian Reader, Amitai Etzioni ed. (Lanham, MD: Rowman & Littlefield, 

1998) p. xvi. 
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wrong, then the choices left for him are selected morally good choices. This violates 

the autonomy of an individual as it is an arrangement that forces one to do good. 

Some philosophers insist one should have the right to do wrong, therefore, a 

limitation on their choice to do evil is a violation of one’s rights and his exercise of 

autonomy. Jeremy Waldron (1953-) argues “the range of options in which that 

action is located represents an important area of choice for that person,”372 if one’s 

options are limited, such as only the morally good option available, the “importance 

of a person's having choices would be diminished.” 373  To Waldron, legal 

restrictions on people to do morally wrong are damaging one’s autonomy and these 

leave no other choices for a person. 

5.2.4.1 The Reply: Don’t Do Evil is not Equal to Do only Good 

The limitation of choice and forcing one to do good actually can be divided 

into two aspects- the limitation in reality and a notional claim, but the challenge 

mentioned above does not distinguish the differences between the two. A theory 

which talks about the values of freedom and its corresponding reactions is not the 

real limitation, nor the legal restriction in practice. It is just a conceptual idea and 

may not affect the real situation. As a matter of fact, even in a totalitarian society 

where, theoretically, people cannot enjoy much freedom, but practically, people 

 
372 Jeremy Waldron, Liberal Rights: Collected Papers 1981-1991 (Cambridge England: 

Cambridge University Press, 1993) p. 81. 
373 Wenar, ‘Rights.’ 
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there would still have an awful lot of freedom to do evil. Thus, what George 

provides is a theory. He is not describing the enactment of certain legal restrictions 

that force one to do good. 

George has tried to argue Waldron has framed the term “right to do” wrongly, 

“Waldron conceives of the right to do wrong as a right against being interfered 

within doing something that is wrong.” (MMM, p. 118) Waldron seems to talk 

something about “to do,” but his true meaning is the right for not being intervened. 

Therefore, George does not agree that Waldron has defended the notion of “right to 

do wrong” successfully. Besides, according to George, restricting one in making 

evil choices would not damage individual autonomy as one could exercise his 

autonomy only if he is making some morally upright decisions under practical 

reasonableness. In other words, choosing evil does not require individual autonomy, 

because the person is not an autonomous person when making evil choices. 

Therefore, excluding some immoral options for one to choose from would still be 

fine. It seems not so many people can accept the argument of George on the 

relationship between choosing to do evil and autonomy as to the moral intuition of 

the ordinary people, the freedom to do some immoralities, such as the little boy’s 

lying to his mother, should be listed as an option. The problem of George’s 

argument is that he oversimplifies the value of freedom to do evil, as mentioned, 
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and does not differentiate the different levels of immoralities and evils. 

The challengers claim George has taken away one’s rights to do evil and thus, 

one could only do good. Such a claim has committed the fallacy of false alternative, 

that evil options are being excluded does not make one do good only. George is not 

suggesting the authority should pass laws that ask one to do good, for example, laws 

that ask one must donate a certain portion of his salary to recognized charities every 

month because the action of donation can promote the basic human goods. If he did 

suggest something like this, then one could say George is trying to force one to do 

good in his PPT. Yet, what he argues is the freedom to do evil is valueless, and 

limiting such valueless behaviours by laws can promote the virtue of individuals. 

There are still many other options for one to choose from or one can even choose 

not to do anything. A person could still be free to choose to do something neutral or 

to do morally good in different aspects. George may have to bear part of the 

responsibility in generating the misunderstanding of his PPT for, as discussed, he 

has not emphasized and stated clearly the value of the freedom in doing neutral 

things and his rigid assertion on the valueless of freedom to do evil. This makes one 

mistakenly fall into the notion of “no right to do evil, then one must do good.” 

A more reasonable criticism is George’s PPT would limit the choices of an 

autonomous person. Definitely, George could not deny such criticism, but the truth 
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is no one would agree with unlimited choice and freedom for every individual, even 

for the liberals. The point of discussion should be the scope of the limitation, not 

whether there should be some limitations. For liberals, freedom should be limited 

to not harming others. To George, the limitation is much larger. But he is clearly not 

saying people can only have the freedom to do morally good. As discussed, George 

is too conservative in treating the value of freedom. A modification on his comment 

on the value of freedom would save him from the challenge and make his PPT more 

arguable. One of them is distinguishing the difference between heinous evil and 

immoralities or dividing evils according to a scale. Admitting the value of freedom 

of doing immoralities under different circumstances would save George from the 

criticism of forcing one to do morally good. 

5.2.5 The Value of Liberty Must be Reassessed 

To many modern people, as discussed, liberty in most circumstances has its 

intrinsic value. It seems it is the consent of most people. George’s claim is too 

conservative in assessing the status of liberty for he does overlook the value of 

negative liberties and the freedom to do evil. 

George, most of the time, shares the same vision on liberty with most people. 

He also admits the value of freedom to do good. From this point of view, he should 

state clearly in his legal moralism: The freedom to do good and some negative 
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freedom have intrinsic value. To the common sense of most people, the freedom to 

do evil, as discussed, would still contain a small amount of intrinsic value in many 

cases. Thus, if George could admit some values in the freedom to do something 

neutral and evil, he would face fewer challenges and make his PPT a more 

persuasive moral theory in arguing the legal enforcement of morality for it will be 

more in line with people’s perception of the value of liberty. 

5.3 Summary 

On the foundation constructed by the predecessors, George attempts to 

construct a moral theory which on the one hand justifies governmental intervention 

on immoralities, and on the other hand, attempts to protect the basic liberties to 

which every single human being should be entitled. This chapter tries to discuss 

some of the challenges which George’s PPT has to face. An incomplete list, the 

basic human goods are incommensurable, and non-hierarchical are the main 

challenges to the foundation of George’s PPT. However, these challenges are not 

decisive problems that undermine George’s PPT. They are the characteristics of a 

pluralistic ethical theory. Rather, the value of liberty is a greater challenge. George 

is suspected to have the intention of devaluing liberty as his claim on the value of 

negative liberties and freedom to do evil seems not to match with the moral 

intuitions of normal people. Yet, his assertion on the value of freedom is not forcing 
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one to do good and shall not be the reason for the rising of tyranny in the 

contemporary world. Still, the theory may have the opportunity to be abused by 

authority. 

In a nutshell, George has provided a conservative but acceptable foundation 

for his PPT. He is a bit conservative on the value of liberty, but the defects are not 

fatal and could be revised. The items in the list of basic human goods can be treated 

as prima facie candidates. Goods like happiness and liberty can also be added to the 

list depending on different circumstances. George may have to seriously reconsider 

the status of liberty in his theory, admitting the value of negative liberties and the 

freedom to do evil could be one of the way outs. 
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CHAPTER VI 

George’s Legal Moralism: 

Overall Comparative Assessment of Liberalism versus Moralism 

As mentioned in Chapter 3, George puts a lot of effort in Making Men Moral 

and In Defense of Natural Law for arguing the deficiencies of liberalism in 

excluding the immoral behaviours from legal restriction and filling in the vacancies 

which Devlin’s legal moralism has made in the social disintegration theory. He then 

introduces the PPT which he claims as an attempt in striving for a balance between 

law and morality or a balance between public morality and civil liberties. Yet, 

discussions on George’s legal moralism seem not common and a systematic review 

of George’s idea is necessary for answering the success of his defense on legal 

moralism. 

Some foreseeable challenges and their relevant replies have been discussed in 

the previous chapter and this chapter attempts to go further and discusses whether 

George’s legal moralism successfully provides a reasonable argument for legal 

enforcement of morality. The main question for discussion in this chapter is whether 

George’s legal moralism can provide a good solution in safeguarding the assertion 

that other than harming others, it is also legitimate for the government to impose 

legal restrictions on immoralities. The remaining of the chapter will be divided into 

two sections, with the first part comparing the ideas of liberalism and George’s legal 
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moralism on the legal enforcement of morality and the second part focusing on the 

comparison between Devlin’s and George’s moralism. 

6.1 Between Liberalism and Legal Moralism: Which One is More Persuasive? 

The dispute on the legal enforcement of morality usually happens between the 

liberals and the legal moralists. Both schools agree that the government is legitimate 

to enact laws on those physically harming other behaviours. The most distinct 

disagreement between the two schools is the restriction of “harmless” immoralities. 

The liberals disapprove of the restriction while the moralists take an opposite stance. 

Studying which stance, liberalism or moralism, provides a more persuasive 

argument would be helpful for one to determine whether George has provided a 

desirable solution to the dispute. 

6.1.1 Arguments: Which One is More Consistent? 

Consistent arguments would increase the argumentative power of an ethical 

theory. A moral theory without any inconsistency would be more persuasive and fit 

with the moral intuition and rationality of ordinary people. Comparing the notions 

and their corresponding arguments uphold by the liberals and the moralists, it seems 

that the moralists, including George, have provided a more consistent argument in 

reasoning the legitimacy of legislating morality. 

The argument of the liberals, with the aid of the harm principle, actually, 
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creates some quite serious flaws. Liberals’ assertion on harming others as the only 

legitimate reason for the legal restriction on individual freedom actually cannot 

justify itself. 

The liberals argue that morality should not be the justification for legislation, 

but, to a certain extent, the notion of “do no harm to others” is also a kind of moral 

requirement. Their justification for legislation seems to accept a certain degree of 

legal moralism. This is the first inconsistency. The liberals reject the idea of 

moralism, saying it would limit too much individual freedom. Yet, the misconduct 

of harming others, no matter tangible harm in Mill’s notion or wrongs in Feinberg, 

actually is a kind of immorality that conflicts with society’s moral judgement. 

Normal people will regard harming others as misconduct because harm in itself, is 

inherently immoral. Besides, people believe (1) everyone has the right to not being 

harmed by others and thus, one, according to the duty formula, 

if a person has a right to x, then other agents have the duty to 

ensure this person having x, 

should have the moral duty for not harming others under the popularly adopted 

meaning of harm and in most circumstances, except special situations like self-

defense and (2) normally, no one wants to be hurt by a third party under any 

circumstance as one has the sovereignty over himself. From this aspect, both 

liberals and moralists are on the same platform. The difference between them is the 
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scope of morality: the former limits the scope to harming others while the latter 

expands further to other wrongdoings. That is why Postema argues the liberals 

accept a restricted form of legal moralism374 as moral value and consideration are 

contained in the liberal notion of harm. The liberals need to deal with their claim 

on the objection to moralism in law and the moral notion of not harming others. 

They may have two solutions. One is to admit they agree that morality plays a role 

in the enactment of laws but only the narrower sense of morality, that is avoiding 

harming others, is legitimate. This can save the liberals from inconsistency, but they 

may not be willing to accept such an element of moralism in their liberal notion. 

Another solution is to explain why harming others is not immoral behaviour. This 

retains the liberal anti-moralism stance but may not be an easy task. It seems both 

solutions are not good enough for the liberals. That is why arbitrary stance by the 

liberals on moral issues may sometimes arise as they are searching for the “best” 

position for the misconduct of harming others. Feinberg’s assertion on “free-

floating evil” is an example to show the changeable stance of the liberals. To the 

legal moralists, they are free from this embarrassing situation as they admit the 

legitimacy of legislating morality. 

 
374 The restricted legal moralism as mentioned by Postema is “[a] political community is entitled 

to enact and enforce some but not all moral values or principles.” Gerald J. Postema, ‘Politics 

is about the Grievance: Feinberg on the Legal Enforcement of Morals,’ Legal Theory, vol. 

11(3), 2005, p. 296. 
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Another inconsistency that could be found in the liberals who solely focus on 

Mill’s harm principle is that the focus would bring an outcome that cannot be 

accepted by the liberals themselves. For example, in the famous gladiatorial contest 

argument discussed in Chapter 3, all the participants, including the audiences and 

the gladiators, participate in the event voluntarily. Therefore, there is no reason for 

the liberals to ask the government to restrict such an inhuman contest as no one is 

being harmed or has a grievance. Clearly, most liberals would be troubled by such 

a case and Feinberg admitted the gladiatorial contest does provide him great 

trouble.375 Another example is animal eating which has been discussed in Chapter 

4. The liberals would be in trouble for animal meat consumption if applying the 

harm principle. The result would limit the choice of people and force one to be a 

vegetarian. Such an outcome also contradicts the liberal claim of maximizing 

individual freedom. But for the legal moralists, they, again, are free from the trouble. 

Since the legal moralists agree it is legitimate for the government to legislate 

immoral misconducts and behaviours that harm or offend others and harm oneself, 

they would be able to explain why voluntary self-harming misconducts could be 

regulated by the laws. And for George’s legal moralism, by adopting the PPT and 

the idea of basic human goods, he could consistently explain why different types of 

 
375 Joel Feinberg, ‘Harmless Wrongdoing,’ Morality, Harm, & the Law, Gerald Dworkin ed. 

(Boulder, Colorado: Westview, 1994) pp. 54-58. 
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misconduct should be put under the law system as these behvaiours cannot promote 

human virtues. 

6.1.2 Framework: Which One is More Workable? 

A normative moral theory should be able to explain and guide how one should 

act when facing different moral choices. The theory should be able to apply to daily 

moral issues. Otherwise, such theory would only be a castle in the air or an armchair 

strategy without any practicality and this would eventually weaken the 

argumentative power of the theory. This thesis has spent a chapter on the application 

of various theories to the particular case of animal cruelty. The anti-cruelty to 

animal laws can be regarded as a counterexample to the harm principle. By applying 

the theory to a significant contemporary moral case, it seems the framework of legal 

moralism works better than liberalism. 

The liberals uphold the harm principle and insist that there is only one 

legitimate circumstance that could bring an action to be restricted by the laws. It 

looks the criterion is very simple and clear. What one needs to do is to distinguish 

which action has caused harm to a third party and which does not. Such a framework, 

theoretically, should be applicable to all moral dilemmas. But the truth is, simplicity 

makes the principle fail to serve as the guideline for legislation. As discussed, the 

unclear and variable definition of harm is a fatal reason and, in most circumstances, 
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one may not be able to distinguish whether an action is completely free from other-

regarding effects as human beings are interrelated. These make the liberal stance 

not so workable in solving some moral dilemmas. 

On the contrary, the moralists provide a different aspect which seems more 

reasonable to apply its ideas to deal with the issues on the legal enforcement of 

morality. Such a standpoint can be reflected by George’s legal moralism. George’s 

approach to the discussion on the enforcement of morality can be divided into two 

stages, with the first stage on the introduction of a theoretical framework in Making 

Men Moral and the discussion on cases of the restriction of immoral misconduct as 

the second stage in In Defense of Natural Law. “The point of the present chapter 

[the final chapter of Making Men Moral, which is about the introduction of the PPT], 

then, is not to deal with specific questions of civil liberties and the enforcement of 

morality, but rather to sketch an alternative framework in which such questions can 

fruitfully be debated.” (MMM, p. 190) Then, does it mean his PPT is just a theory, 

an unworkable framework? 

In Chapter 4, the practicability of George’s theory has been demonstrated in 

dealing with the legislation of the anti-cruelty to animal laws by saying cruelty to 

animals is immoral as it could not promote the basic human goods of life and 

sociability. With the aid of George’s PPT, the reasons why anti-cruelty to animal 
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laws should be facilitated in a civilized society are clearly presented with sound 

arguments, comparing with the unclear liberal arguments on animal cruelty. The 

applicability of George’s PPT is even broader than the harm principle and the 

offense principle. George’s theory has actually done a good job in dealing with the 

complicated contemporary ethical controversies. This also proves that George’s 

theory is not just only an alternative framework that is designed for debating moral 

issues. From the discussion in the previous chapters, it is clear that Mill’s harm 

principle or the offense principle may not be able to deal with issues that incorporate 

non-human beings, such as animals and the natural environment. In the 

contemporary world, ethical controversies related to the legal enforcement of 

morality are not associated with issues related to human beings only. Human beings 

nowadays have to deal with their relationship with non-human animals, the natural 

environment, or even the whole ecosystem. Animal rights or environmental 

protection movements are always on the list of current issues. Governments across 

nations, international governmental organizations as well as non-governmental 

organizations also put tons of effort into enforcing animal and environmental 

protection laws. The harm principle has difficulty in legislating laws on animal 

welfare and environmental protection. It would be a difficult task for the liberals to 

support the environment protection laws if reasons like harm to health or harm to 
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human agricultural activities are not the considerations for legislation. Alexander 

points out the inapplicability of the harm principle if environmental protection 

merely becomes an aesthetic issue with the aid of the real case of a proposal 

suggested by Los Angeles on using plastic trees to replace real trees.376 The harm 

principle actually has no point in arguing for protecting the natural environment if 

the beautiful scenery has intrinsic value is the only reason.377 The Millian liberal 

stance clearly fails to provide grounds for the values of sustainability and protecting 

non-human subjects in the modern world. However, George’s theory can provide 

understandable explanations of ethical issues concerned with non-human beings. 

Under George’s theory, no matter animal rights issues or environmental issues, only 

if they could promote the basic human goods, they should be encouraged by the 

government. Contrarily, if the conducts violate the basic human goods, it would be 

fine for the government to impose laws and restrict the freedom of people in 

performing the conduct. Other than the case of animals, for example, the protection 

of the beautiful scenery of nature could promote the basic human good of aesthetic 

experience and thus, according to George’s theory, laws on restricting human 

 
376 Alexander, p. 82. The plastic trees proposal is a proposal suggesting to replace all real trees by 

plastic trees along some thoroghfares in Los Angeles. Laurence Tribe published an article 

which argues the insufficiency of cost-benefit analysis in dealing with the environmental issues 

with the aid of the proposal in 1974. Alexander borrows the proposal to demonstrate the 

inadequacy of the harm principle. For details of the proposal, see Laurence Tribe, Ways Not to 

Think about Plastic Trees: New Foundations for Environmental Law, The Yale Law Journal, 

vol.83 (7), 1974, pp. 1315-1348. 
377 Alexander, p. 81. 
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destructions of nature would be legitimate and the government should restrict 

suggestions like the plastic trees proposal which damage the beauty of the natural 

environment. 

Generally speaking, George may be too humble about the applicability of his 

theory. His legal moralism is more than a theoretical framework. It does point to a 

path on what people or government should do when dealing with moral 

controversies. In a nutshell, the framework of the legal moralists is more workable 

than the stance of the liberals in lawmaking. 

6.1.3 Scope: Which One is More Reasonable? 

The third indicator which is going to be used for the comparison between the 

reasonableness of the viewpoints of the liberals and the moralists is related to the 

coverage of the legal restriction. Other than consistency and applicability, it seems 

the moralists have also done a better job in such aspects. 

The liberal idea of legal restriction is an exclusive one. There is only one 

legitimate guiding principle and all non-harming other legislation guidelines are 

regulating individual freedom unreasonably. Such exclusive principle leads the 

liberals to stand aside and unable to explain why some laws, not only the morals 

laws as discussed but also some morally neutral laws which actually benefit 

individual, such as traffic regulations like forcing the drivers and the passengers to 
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buckle up or asking the drivers of motorcycles to wear a helmet should be enacted. 

The enactment of these laws can be fully explained by the legal paternalists. 

Recently, modified versions of legal paternalism, like libertarian paternalism and 

autonomy-enhancing paternalism,378 try to improve their paternalistic ideas so as 

to reduce the conflict between parental intervention and individual freedom. They, 

on the one hand, still admit the legitimacy of paternalistic laws; on the other hand, 

emphasize their respect for individual choice. Indeed, the scope of the liberal stance 

on legal restriction is too narrow and makes it come up with some conclusion that 

easily violates the cognition of most ordinary people. Fortunately, unlike the liberals, 

George’s legal moralism is not exclusive to other principles. George and his 

moralist fellows agree with morals legislation, at the same time he also adopts the 

harm principle, offense principle, and even paternalism. The broad acceptance of 

different principles makes the moralists easier to provide sound justifications on 

whether a legal restriction should be imposed on certain misconduct, ranging from 

murder or burglary to seatbelt buckling and then to bigamy or surrogacy. 

The focus point of the liberals is always on the restriction of individual liberty 

from doing somethings. It never considers whether the authority should urge her 

citizens to perform something benefiting others by using the means of laws, or in 

 
378 See Chapter 1 of this thesis for the information of these two modified versions of legal 

paternalism. 
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other words, legally coercing someone to do something good. One of the examples 

which clearly shows the limitation of the liberal stance is the enforcement of the 

Good Samaritan law. The Good Samaritan law is a kind of morals law that asks 

members of society to perform morally upright actions. It talks about the obligation 

to be charitable. In reality, there are not only behaviours that will cause harm to 

others, but there are also “the omissions of bad samaritanism, where one refuses to 

aid another in peril.”379 Consider the following: A little girl was knocked down by 

a car, badly injured, but none of the passersby stopped and rescued her in the first 

few minutes after the accident happened. Till the nineteenth passerby arrived, she 

stopped and called for the ambulance. The little girl passed away after a few days 

of treatment in the hospital. This is what happened in China in 2011. After the 

happening of the incident, there is a voice in the country, asking for the government 

to enact the Good Samaritan law. 

Whether a society should enact the Good Samaritan law is controversial. Some 

people, even they agree with the moralists to impose legal restrictions on immoral 

behaviours, would think the authority has no right to force her civilians to do 

morally good actions. Obviously, Mill’s harm principle would not support the 

enactment of the Good Samaritan law as the “omissions are failure to benefit, not 

 
379 Alexander, p. 80. 
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harmings,”380 or to put it more simply, the government should do nothing on the 

issue of urging her people to rescue those who are in danger. The duty to rescue is 

outside the regime of the harm principle. Refusing to offer help is not harming 

others or at least not causing direct harm to the victims. For example, the eighteen 

passersby in the case did not intend to kill the little girl. They did not do anything 

to harm the girl directly. However, some may argue that failure in offering 

assistance to the needy would eventually harm the one in need. If the eighteen 

passersby assisted immediately, the little girl may have the chance to survive and 

need not face the fatal consequence. This at most could be treated as indirect harm. 

Or it would be better to say, not benefiting the needy. In this case, the passersby did 

not make immediate rescue available to the little girl which is damage to her benefit. 

The passersby did not intend to take the life of the little girl. A restriction on 

preventing one from performing harmful acts to others does not help very much. 

Mill’s harm principle only deals with those who perform harmful conduct, but it 

does not have the ground to deal with those who do nothing or do not benefit others. 

And, of course, to the liberals, the government does not have any authority to coerce 

her citizens to do anything that benefits the third party. Hence, the liberals would 

not be able to deal with some controversies which eventually would cause indirect 

 
380 Alexander, p. 80. 
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harm if one does not help. 

On the contrary, George could provide a better account of the enactment of the 

Good Samaritan law. To moralists like George, human life is intrinsically valuable 

as “it allows individuals to realize their own projects and purpose.”381 The moral 

obligation of human beings is highly associated with the importance of health and 

life.382 Therefore, human beings have the moral duty to safeguard one’s physical 

security. Human beings have the moral duty to rescue. The value of rescuing would 

not merely count on the result that it brings. The behaviour of rescuing still has its 

value even if it requires the rescuer to undergo certain kinds of inconvenience in 

their lives.383 The duty to rescue “applies not only in emergencies but whenever 

physical integrity is threatened, and it applies even when the rescuer might have to 

undergo considerable inconvenience.”384 Based on the assumption of the duty to 

rescue, George’s legal moralism goes one step forward. By applying George’s legal 

moralism, one would find that the government is in principle legitimate to impose 

the Good Samaritan law as such law could promote the basic human goods. The 

behaviour of rescuing also has value in promoting basic human goods. By rescuing 

one’s life, one could continue his life plan. This is a promotion of the basic human 

 
381 Ernest J. Weinrib, ‘Duty to Rescue,’ Morality, Harm, & the Law, Gerald Dworkin ed. (Boulder, 

Colorado: Westview, 1994), p. 142. 
382 Weinrib, p. 140. 
383 Weinrib, p. 142. 
384 Weinrib, p. 142. 
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good of life and also echoes with the deontologists’ ideas on the value of human 

life. Besides, rescuing also promotes the basic human good of sociability. The 

relationship between people will become closer if everyone is trying to help one 

another. The present social situation in China reveals the damage of interpersonal 

relationships if people are unwilling to perform their duty to rescue. People no 

longer trust one another and think their neighbours are just strangers. Thus, an 

enactment of the Good Samaritan law does promote the basic human good of 

sociability. 

George’s theory does fill in the blank, requiring citizens in doing charity, that 

every society must confront. Mill’s harm principle may not be able to deal with 

such a blank. George provides some sound reasonings for the government to enact 

certain laws that are good for the development of individual moral character and 

guide her people to perform morally upright behaviours. It enlarges the coverage of 

the legal enforcement of morality and also strengthens the position of morality in 

laws as the theory helps in admitting the function of law in promoting the morally 

good. 

Admittedly, one should notice that not all the morals laws that require people 

to do morally good are legitimate for the government to impose. It should be 

reviewed case by case. It is also the same for the legal restriction on the performance 
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of immoralities. The moralists disagree with the liberals’ assertion that morality 

cannot be legislated but it does not mean that the moralists insist all moral issues 

should be regulated by laws. 

Practically, legislating against all immoralities is violating the cost-benefit 

principle as mentioned in Chapter 2. The moralists would also agree that it is not a 

good public policy. Moore in ‘Liberty and Drugs’ argues there is a need for 

balancing “the direct and indirect social costs of legal coercion”385 and the “gains 

in legal punishment” 386  in his presumption of liberty which defends the 

instrumental good of negative freedom. Only if the gain from legislating immorality 

can outweigh the cost, that particular immorality should be restricted by laws.387 

Every move of lawmaking requires a lump sum of social capital, ranging from the 

cost of making and enacting the laws to the sacrifice of individual freedom. At the 

same time, the passing of new laws would bring side-effects to society like negative 

reactions of citizens or economic regression. Sometimes, the cost would be too high 

which makes it not worthy of legislating against some minor immoralities. For 

example, the passing of a law that restricts one lying to his parents. The cost of the 

passing of the anti-lying-to-parent law is too high for it not only causes 

inconvenience but also limits the freedom of speech. All kinds of lies, even white 

 
385 Moore, ‘Liberty and Drugs,’ p. 70. 
386 Moore, ‘Liberty and Drugs,’ p. 87. 
387 Moore, ‘Liberty and Drugs,’ p. 69 & 87. 
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lies, were being restricted. At the end of the day, society cannot benefit much from 

the law. But for some anti-cheating laws like commercial fraud law, society would 

benefit from it as the law can secure a trustful business environment. 

Besides, from the little boy and the businessman cases mentioned in the 

previous chapter, most ordinary people would not agree that all immoralities should 

be regulated under the laws as the goods obtained 

seem too light a counterweight to outweigh the desirability of 

punishing moral wrongs of this degree of seriousness. Such goods 

plausibly outweigh the good of punishing the (usually) minor 

moral wrongs of lies, broken promises, breaches of confidence, 

most offensive behaviours, and even the breach of our 

comparatively weak, positive obligations to help strangers in 

peril.388 

Actually, immoral behaviour is different from heinous evil. Freedom to do 

immoralities, in some sense, still contains a small amount of intrinsic value as 

discussed in the previous chapter. Regulating all types of immoralities through the 

tool of law is unrealistic and unnecessary. The reasonableness of limiting individual 

freedom should be associated with the seriousness of the evil- the more serious the 

evil, the more reasonable for the government to legislate it. The relationship 

between the evilness of action and the limitation of freedom can be understood by 

the following two illustrations of parents’ reactions. Consider the following case: 

Emma’s mother claims she respects the freedom of choice of Emma. She would let 

 
388 Moore, ‘Liberty and Drugs,’ p. 83. 
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Emma pick her choice in her daily issues. But whenever Emma picks her choice, 

Emma’s mother will impose her value on Emma and force Emma to pick the choice 

which she thinks is the best for Emma. For example, Emma and her mother go to a 

restaurant to have lunch. Emma’s mother actually wants her daughter to have a cup 

of tea. But she would not directly ask Emma to follow her instruction. She asks 

Emma to choose whatever she likes from the menu. Whenever Emma makes her 

decision, her mother stops her and comments her choice is not good enough. 

Emma’s mother then provides some choices on tea such as English breakfast tea 

and Earl Grey tea for Emma and Emma must choose from the options provided by 

her mother. There is another example of consideration. Harry’s mother also claims 

that she respects the freedom of her son. One day, Harry receives some pocket 

money from her. She tells Harry that he could spend the money in whatever way he 

likes. Harry decides to use all his money on gambling, betting on his favorite 

football team. Harry’s mother knows about the situation and stops Harry from doing 

so as she thinks gambling is immoral. She then limits the choices of Harry, 

restricting him from using his money for doing something immoral. 

It is believed that in Emma’s case, most people would disagree that Emma’s 

mother is respecting the freedom of choice of Emma and providing her with a full 

variety of choices. Many will agree that Emma’s mother has done too much in 
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restricting Emma’s freedom as her choice of having a drink, such as having a bottle 

of soft drink, normally, is neutral. One should enjoy his freedom to do something 

neutral. But if Emma is still a minor and she would like to have a glass of wine, her 

mother should step in and restrict her freedom. Different from Emma’s case, people 

would agree with the decision of Harry’s mother. The limitation of the choice for 

Harry in spending his money does not unjustifiably damage his freedom for he may 

try to do something immoral in nature. Harry may learn from gambling that he 

needs not work hard to earn a large amount of money. This may eventually erode 

his moral character. Still, some liberals may argue that Harry’s mother is damaging 

the freedom of his son as he is not doing anything that harms other people and he 

should have the freedom to try different things. If one adopts the saying of trial and 

error notion of the liberals, one will unavoidably question whether the trial would 

lead to a point of no return. Obviously, it is more reasonable for one to accept 

George’s as well as the moralists’ stance on limited choices of evil options as such 

arrangement would be better for the development of people as well as society. This 

is also a paternalistic point of view in which the limitation of choice is for the good 

of the actor. Since the outcome of the decision made by Harry would be more 

serious than the one made by Emma, people would usually accept the restriction of 

Harry’s mother on Harry’s attempt at gambling, while, disagree with Emma’s 
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mother. It is also similar to the governmental intervention of immorality, which the 

difference is Emma and Harry are minors but citizens who bear legal responsibility 

are adults. It is a necessity for the authority to distinguish the value of different 

types of freedom following the degree of immorality it contains. Civilians would 

welcome legal restrictions on people doing heinous evils while they would think 

restrictions on freedom to do something neutral or minor immoralities are 

unreasonable. 

The liberals exclude all morals legislation which, unavoidably, make 

themselves in an embarrassing and counter-intuitive situation that they cannot find 

a reason to poke one's nose into some of the problematic non-harming others 

behaviours. Yet, the moralists, such as George’s legal moralism, maintain a non-

exclusive manner and intend to review legislating morality case by case with 

different moral principles. The different attitudes make the moralists’ scope of 

legislation more reasonable. It is more convincing to adopt the idea of legal 

moralism than solely using harm as the reason for legislation. By applying George’s 

PPT to illustrate different moral controversies, it could be concluded that George’s 

legal moralism is closer to the common sense of human beings and can be easily 

adopted by normal-thinking people. His theory seems more capable to solve the 

moral dilemmas in real-life situations as well as justifying morals legislation. 
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6.2 Between Devlin and George: The Future of Legal Moralism 

Both George and Devlin are regarded as legal moralists and they uphold a 

positive attitude toward morals legislation. However, their rationales are different. 

George did point out some of the demerits of Devlin’s legal moralism, saying he 

cannot agree with Devlin completely. This section is going to discuss whether 

George, comparing with Devlin, could provide a more legitimate argument for legal 

enforcement of morality, given that the standpoints of the legal moralists are more 

comprehensive than those made by the liberals. 

6.2.1 Moving from Devlin to George 

Undoubtedly, Devlin is influential in the discussion of legal enforcement of 

morality. George notices the defects of Devlin’s legal moralism, and thus he tries to 

revise it and make it more suitable for today’s world. George has gained himself an 

important position in contemporary discussion in the legal enforcement of 

morality.389 Unfortunately, he seems to be ignored in the study of contemporary 

legal philosophy. A move from Devlin to George seems to be necessary for the 

discussion of legal enforcement of morality. 

Devlin’s legal moralism introduced in the 1960s has aroused a huge debate 

 
389 George raise out a discussion on “whether political authorities could properly use the criminal 

law to enforce the natural law, including natural law prohibitions on conduct that was not 

harmful or disrespectful to others.” Steven Wall, ‘Enforcing Morality,’ Criminal Law 

and Philosophy, vol. 7(3), 2013, p. 456. 
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between the liberals and the moralists in academia. As mentioned in Chapters 2 and 

3, the legal moralism of Devlin faced a lot of challenges in the past five or nearly 

six decades. Many critics have shown their preference for Hart’s stance and this 

puts legal moralism at disadvantages. But, in the past two decades, more and more 

commentators start to notice the position of Devlin and become more critical to 

both Mill and Hart. It seems there is a change in the direction of the discussion on 

the relationship between law and morality. 

Although both George and Devlin are from the same family of legal moralism, 

they are different branches. George does not completely agree with Devlin, but he 

still tries to rescue Devlin from the accusations related to his social disintegration 

theory. The social disintegration theory draws most of the focus in the discussion 

of legal moralism, even George is being attracted. But in fact, Devlin has also made 

some other arguments on moral legislation, for example, his idea of democracy 

which is based on an egalitarian foundation.390 Devlin questions how society can 

decide the truth. To him, every right-minded man should have such ability as all 

men have “the faculty of telling right from wrong.”391 Equality among citizens is 

“the whole meaning of democracy.”392 That is why he stresses appealing to the 

feeling of ordinary men when deciding the shared morality. Devlin notices the 

 
390 Devlin, p. 100. 
391 Devlin, p. 100. 
392 Devlin, p. 100. 
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importance of democracy and equality. He does provide some arguments which are 

not bad, but unfortunately, these arguments are being overlooked. Back to his social 

disintegration theory, Devlin is being blamed for oversimplifying the meaning of 

the existence of society as Leslie Green (1956-) argues, “the existence of a society 

also depends on the things like the continuity of its population, its territory, its 

political institutions, and its sense of a common history.”393 Targeting the defects 

of the theory, George, as mentioned in Chapter 3, reinterprets the meaning of 

disintegration by saying disintegration needs not to mean the breakdown of society 

in reality but also could be the weakening of social bonding among people. Other 

than revising Devlin’s argument on social disintegration, George also attempts to 

amend certain defects of Devlin’s legal moralism through his version of legal 

moralism which associates with the natural law theory. 

Devlin has a point on whether truth or true morality can be obtained as 

mentioned above. But George, following the traditional view of morals laws, 

emphasizes laws should only be enforced under true morality. (MMM, p. 5) And 

thus, social cohesion is not morally valuable in itself as Devlin believes. It is just a 

tool and conditionally valuable if it is good for the pursuit of true morality.394 Some 

 
393 Leslie Green, ‘Should Law Improve Morality?’ Criminal Law and Philosophy, vol. 7(3), 2013, 

p. 481. 
394 Steven Lecce, ‘The Clapham Omnibus Revisited: Liberalism against Democracy?’ 

Contemporary Political Theory, vol. 2(1), 2003, p. 102. 
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philosophers also share their insight on the meaning of morality, for example, 

Murphy thinks morality should associate with the gradation of punishment, he 

states, punishments in the criminal system “should be proportional to the personal 

evil displayed by the criminal in what he has done and by his reasons and motives 

for doing it.”395 Devlin actually makes several arguments on the legal enforcement 

of morality, some may be arguable and some may be insightful. He surely is 

important in the discussion, but some other up-to-date points of view, like George’s, 

should not be omitted. 

The appeal to feelings in Devlin’s legal moralism puts him into an 

embarrassing situation easily challenged by both his supporters and the liberals. For 

example, Rostow, who to a large extent supports Devlin, writes, “[l]egal 

intervention is not justified only because there is a strong and pervasive feeling.”396 

Liberals like Ronald Dworkin (1931-2013) assert Devlin’s appeal to feeling is 

“using ‘moral position’ in [an] anthropological sense.”397 Ginsberg points out the 

problems of Devlin in 1961. He states there is a difference between the feelings of 

ordinary people in the streets and judgements made under the evidence of the facts 

in courts. Therefore, there is a key difference between men in the jury box and men 

 
395 Murphy, ‘Legal Moralism and Retribution Revisited,’ p. 52. 
396 Rostow, p. 180. 
397 Ronald Dworkin, ‘Lord Devlin and the Enforcement of Morals,’ The Yale Law Journal, vol. 75, 

no. 6, 1966, p. 1000. 
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on the Clapham omnibus. It is confusing for Devlin to put these two kinds of 

judgements in the same line.398 To reduce the stereotype of non-rationalism in legal 

moralism, George’s legal moralism focuses on the importance of human reason for 

action,399 that is practical reason, “practical reason assumes the possibility that a 

person can make choices that are sufficiently free for her to call her own.”400 The 

foundation of new natural law provides George a solid base in arguing that legal 

enforcement of morality is rational. Every immorality put in the laws for restriction 

has gone through the reasoning of human beings. The stress on practical reason 

means people making choices under the guidance of their rationality, not simply 

appealing to feelings or emotions. For instance, before the happening of the Rwanda 

Genocide, the Hutu used dehumanized language to call the Tutsi. The Tutsi were 

called cockroaches. The usage of dehumanized language or hate speech is a 

controversy on freedom of speech. If applying Devlin’s legal moralism, there is no 

need for the government to restrict hate speech in the Hutu community as the 

ordinary Hutu people hate the Tutsi and would not feel it is immoral or disgusting 

to call them cockroaches. But by using one’s practical reasoning as George suggests, 

one would agree a legal restriction is needed on hate speech. Racial hate speech is 

not promoting the basic human good of sociability and may also be damaging the 

 
398 Ginsberg, pp. 66-67. 
399 Black, p. 5. 
400 Black, p. 4. 
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basic human good of life. Also, a rational person would agree that he, himself, does 

not want to be called cockroaches as this is a violation of human dignity.401 Thus, 

there is no value in “cockroach speech.” People with practical reasoning would not 

support the choice of letting the Hutu continue to use dehumanized language. 

People’s perspectives on morality and their moral choice can be explained by 

human rationality. The misconduct would not be supported as they cannot enhance 

human moral virtue, according to one’s rationality. The attacks on Devlin’s appeal 

to feeling may be exaggerated but Devlin, to some extent, should bear the 

responsibility and be blamed for it. In short, George tries to correct Devlin’s 

overlook on the truthfulness of morality and overemphasis on non-rational elements 

when judging moral issues. Also, George’s emphasis on practical reasoning implies 

he treasures the importance of people’s ability in making free choices, which is the 

exercise of liberty. George’s argument in Making Men Moral provides a more up-

to-date understanding of modern society than Devlin’s in which human rationality 

trumps the feelings of individuals when dealing with public issues. The aim of 

George’s legal moralism, as mentioned in New Catholic Encyclopedia, is “to 

provide a better account of the limits on the enforcement of morals by appealing to 

presumptions of liberty and autonomy rights.”402 George does strive hard for such 

 
401 The Golden Rule is being applied here. 
402 Peterson, p. 460. 
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an account when he bases his theory on practical reasoning. He tries his very best 

in reducing the negative impacts which Devlin brings to legal moralism. 

Another defect which George tries to fix the stereotype of legal moralism is 

Devlin’s oversimplification of the homogeneity of society. Basil Mitchell (1917-

2011) has suspected Devlin of overestimation of the homogeneity in Britain.403 The 

blind spot of Devlin on the diversity may be due to his profession. Devlin is a judge 

and “judges have by their education and training and the pursuit of their profession 

as barristers, acquired a strikingly homogenous collection of attitudes, beliefs and 

principles, which to them represents the public interest.”404 Judges tend to assume 

the public has just one particular point of view.405  Thus, when introducing his 

social disintegration theory, Devlin seems not to pay too much attention to the 

diversity of society. Society is much more complex and structured than Devlin takes 

to be. There are different points of view on different issues. Devlin’s assertion on 

shared morality seems not the reality of what is happening in the real world. Even 

there is shared morality, there should be more than one shared morality. Things 

would happen like this, a group of people (Group X) would have their shared 

morality towards issue X, but for issue Y, there will be another group of people 

 
403 See Basil Mitchell, Law. Morality and Religion in a Secular Society (Oxford: Oxford 

University Press, 1967). 
404 John Aneurin Grey Griffith, The Politics of the Judiciary 4th ed. (London: Fontana Press, 1991) 

p. 275. 
405 As Forster states, they “have decided preference for a view of society which assumes basic 

homogeneity.” Forster, p. 85. 
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(Group Y) sharing the same moral value. Members of Group X and Y may or may 

not be the same. Some people may be in Group X but not in Group Y and vice versa, 

while some may participate in both groups. Therefore, the collapse of one shared 

morality may not directly lead to the disintegration of society as social cohesion 

may still be able to maintain by other shared moralities. George as a scholar and 

philosopher has a different point of view in seeing the world, compared with Devlin. 

He notices the existence of a pluralistic society. Opinions are diversified. Therefore, 

he introduces his version of legal moralism which respects the diversity of society 

by emphasizing the balance between civil liberties and public morality. 

George’s PPT is a comparatively new idea. It was introduced in the nineties of 

the last century. It is a theory that has the ability in coping with the diversity of 

modern society. From the full title of the theory, that is pluralistic perfectionist 

theory of civil liberties, one can notice that George is finding a solution which on 

the one hand can maintain the individual liberty of civilians, and on the other hand, 

safeguard the moral standard of the secular modern society. 

The way George treats the value of liberty is indeed controversial. But this 

does not mean that he puts individual liberty aside and upholds morality as the 

absolute truth in his arguments. To George, both liberty and morality of human 

beings are important. The focus point of his legal moralism is that the government 
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needs to guide her people in making choices that are good for the development of 

their moral character. He is not imposing a moral pathway for people. This can be 

seen from his arguments on freedom of speech, press, assembly, and religion in 

Making Men Moral. 

One must admit that Devlin is still the center of discussion about legal 

enforcement of morality in today’s academia. At the same time, one must also admit 

that Devlin’s legal moralism has some defects which do not suit today’s world. To 

cope with the present situation, more efforts can be put into the discussion and 

research on contemporary moralist scholars, such as George, for they can provide a 

more balanced consideration among law, liberty, and morality. George tries to 

present a new image of legal moralism and he does an amazing job as he provides 

a more reasonable version of legal moralism which could be widely accepted by the 

modern diversified society. Therefore, moving from Devlin to George may be a 

progressive direction for legal moralism. 

6.2.2 Modifying the Value of Liberty in George’s Legal Moralism 

The moralists should also take a more open-minded position towards the value 

of liberty if they would like to provide supportive arguments for the legal 

enforcement of morality which could better cope with the contemporary situation. 

This is another reform that the moralists should consider. 
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Devlin’s legal moralism does not discuss too much on the value of liberty, even 

Devlin was being considered as a liberal-minded judge in his time. But liberty may 

be an inescapable element in the discussion of morals legislation as it is one of the 

universal values in modern times. George as a moralist also regards liberty as an 

important factor in his argument for legal enforcement of morality. George agrees 

that people in modern society should have the right to enjoy their civil liberties. He 

treasures the value of morality but is not saying it trumps civil liberties every time. 

His core idea is that the absence of morality in law seems impossible and the 

missing of morality in laws brings negative effects to the development of human 

beings. George’s legal moralism unavoidably has to face the accusation of being 

too conservative on the value of negative liberties and one’s freedom to do evil. As 

discussed, George seems to have such intention, but the disadvantage of his theory 

could be solved by making some adjustments on the status of liberty. George, on 

the one hand, can raise the value of some controversial freedom, while on the other 

hand, still retain his original intention in safeguarding public morality in the 

modification. He can develop a kind of mixed theory in which both liberty and 

morality are crucial. 

George’s legal moralism, the same as the one raised by Devlin, is one of the 

subsets of legal moralism. There are different notions and assertions within the 
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family. One could prefer a stand that is closer to the liberals or remain a bit 

conservative. There is plenty of space for George to modify his vision of legal 

moralism on the value of liberty. Modifying George’s legal moralism can bring 

advantages to George’s argument as well as the whole legal moralism family. It 

would be better for George to move his PPT a bit closer to the secular or the liberal 

point of view as his PPT does provide a sound and reasonable argument on morals 

legislation if one puts his arguments on the value of negative liberty and freedom 

to do evil aside. This, of course, does not mean George should become a liberal. He 

needs not admit the absolute notion of liberalism in which liberty is the highest and 

absolute value that cannot be challenged and the importance of morality is ignored. 

He can still be a moralist, but he can try to open his arms and welcome liberty as 

one of the basic human goods. Yet, it is a prima facie candidate whose status will 

vary according to different situations. 

George’s legal moralism is indeed a bit conservative in some sense. A 

modification on the value of liberty is necessary for perfecting the notion to fit in 

the secular worldview nowadays. To conclude, the framework of George’s legal 

moralism can broadly be accepted. The flaws are not decisive problems and do not 

hinder the reasonableness for one to adopt his position on the legal enforcement of 

morality.  
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6.3 Summary 

George notices the insufficiencies and shortcomings of both liberalism and 

Devlin’s legal moralism. On top of these defects, he introduces his version of legal 

moralism. His idea and method are based on the mentality of respecting both civil 

liberties of individuals and public morality which benefits the development of 

human beings. Comparing liberalism and moralism in a comparatively all-rounded 

manner, the legal moralists provide a more persuasive stance as the arguments are 

consistent, the framework is more workable, and the scope of coverage is more 

reasonable. And by comparing George’s legal moralism with Devlin’s, one would 

be able to find that George’s version is more suitable for today’s diversified social 

and political environment. Some of the elements in George’s legal moralism may 

indeed cause trouble to him but, on the whole, he has successfully defended the 

position of the moralists. There is hope for balancing the two concepts which are 

always in tension, that is civil liberties and public morality. Yet, modification is 

necessary for perfecting the vision on the value of liberty. This may also be the 

future development for the legal moralists. 

Though it is not a perfect solution, George’s legal moralism is still a better 

explanation for the legal enforcement of morality than liberalism and Devlin’s legal 

moralism. The framework of George supports certain kinds of morals legislation 
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which closely associate with the cluster values, like the basic human goods, with 

sound reasons. And for those moral issues which are controversial, at this point, 

George’s legal moralism may not be able to deal with them. It may be better for one 

to leave them aside until consensus can be gained from society. After all, having 

some space and liberties for choosing different options is also the art of living one’s 

life. 
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CHAPTER VII 

Conclusion 

 This paper aims at filling in the research gap on the missing systemic 

discussion on George’s legal moralism and providing a preliminary review of the 

PPT so that further and more all-rounded discussion can be made in the study of 

legal enforcement of morality. Attempts were made to answer the following three 

research questions, 

(1) What are George’s opinions on both the liberal and moralist 

stance on the legal enforcement of morality? 

(2) How George’s theory can be applied to explain the legal 

enforcement of morality on non-sexual immoralities? 

(3) To what extent, George’s legal moralism and his PPT justifies 

legal enforcement of morality? 

(1) is answered through a literature study by analytic philosophical method and 

results are shown in Chapters 2 and 3. For (2), a case on animal cruelty and anti-

cruelty to animal laws was being studied in Chapter 4. Chapters 2, 3, and 4 paved 

the way to answer (3). Through discussing the controversies of George’s PPT in 

Chapter 5 and comparing it with liberalism and Devlin’s legal moralism in Chapter 

6, (3) is answered. 

 George provides his solution on justifying legal enforcement of morality and 

to a large extent, he has done the job quite well. George’s legal moralism may not 

be a perfect justification for legal enforcement of morality but it seems to be a more 

reasonable and defensible stance. Unavoidably, George has to face some challenges 
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to the foundation and the value of freedom in his legal moralism. Yet, most of these 

accusations are not fatal to his argument. Many of them are understandable and can 

be defended. If George can reconsider his attitude towards the value of some 

liberties, his legal moralism would be more capable to cope with the contemporary 

world. 

7.1 Limitation of the Research 

The current study attempts to put some effort into contributing to the 

discussion of legal enforcement of morality through reviewing George’s legal 

moralism. However, there are also constraints on the research. 

First, the present study is designed to provide a systematic discussion of 

George’s position on the legal enforcement of morality and to review his PPT. 

Constructing suggestions in amending George’s legal moralism is not the main 

focus. The general direction in improving George’s legal moralism is given, but this 

thesis is not able to provide concrete constructive solutions. 

The second limitation is the number of cases studied for applying George’s 

theory. Owing to the word limit, only anti-cruelty to animal laws is discussed. The 

thesis can only slightly mention some other non-sexual immoral bahaviours. These 

examples are good cases worth further discussion. With more discussion on the 

application of George’s legal moralism, its argumentative power could be reviewed 
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and assessed more comprehensively. 

The current discussion on George’s legal moralism is scattered in academia as 

introduced in the Introduction of the thesis. Devlin’s legal moralism and Millian 

liberalism are still the main focus of discussion. George’s legal moralism could only 

be found as one of the sections in many journal articles that discuss the new natural 

law theory or new legal moralism.406 A full article that aims at discussing George’s 

idea is uncommon. The unavailability of completed and detailed discussion on 

George’s theory also increases the difficulty in carrying out this research. 

7.2 Future Path for the Study of Legal Enforcement of Morality 

Based on the outcomes of this research, further and in-depth discussion on 

George’s legal moralism can be developed, for example, the discussion of the value 

of liberty. Those who are interested in defending George’s stance could attempt to 

provide some solid suggestions on amending the value of liberty in PPT. Attempts 

could also be made on intensifying the discussion through applied ethics. 

Arguments from the practical aspect may be able to strengthen the idea of George. 

Laws always play an important role in modern society and social life. The 

formation of law is highly associated with social value and social judgements.407 It, 

 
406 For example, Petersen’s ‘New Legal Moralism: Some Strengths and Challenges,’ ‘The 

Clapham Omnibus Revisited: Liberalism against Democracy?’ which written by Lecce and 

Danny Scoccia, ‘In Defense of ‘‘Pure’’ Legal Moralism,’ Criminal Law and Philosophy, vol. 

7(3), 2013, pp. 513-530. 
407 Rostow, p. 197. 
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as mentioned by Duff, “is part of the political structure.”408 It is even a mechanism 

for dealing with disagreements and conflicts among people in a diverse society.409 

Thus, it is worthy for one to put effort into the studying of jurisprudence. Among 

the different aspects of the field, the justification of law on the relationship between 

law and morality is a dynamic topic for many years. George’s insightful legal 

moralism and PPT deserve more attention in contemporary discussions. 

 

 
408 Duff, p, 223, 
409 Cane, p. 47. 
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